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On 21 March 2023, the European Commission brought an action before the Court of Justice of the EU,
claiming that the republic of Malta is in violation of article 20 of the Treaty on the Functioning of the
European Union and article 4(3) of the Treaty on European Union and compromises the integrity of
EU citizenship. This action is a consequence of the Maltese practices of issuing passports to non-EU
citizens for which the government receives financial compensation instead (European Commission v
Republic of Malta, 2023). This lucrative business is made possible by national laws; however, the
problem lies in the fact that European citizenship is acquired automatically when acquiring national
citizenship and, thus, the holder of the national citizenship has access to the entire EU (Treaty on
European Union, 2012).

Moreover, not only the Maltese government uses this practice, but also the Bulgarian and Cypriot
governments offered their passports for the right price, although the latter two officially stopped
doing so in 2022 and 2020, respectively (Dzanki¢, 2022). With the Russian invasion of Ukraine, the
question must be asked: how desirable it is that access is offered by individual member states to
citizens of nations EU member states have sanctions drawn up? Can the EU prevent the issuance of
passports and, furthermore, impose a revocation?

To answer these questions, an examination of how EU citizenship is regulated and why it is so
desirable will be made. Next, an outline of possible issues behind the issuance of passports to people
with Russian nationality will follow. The final step will be to explore what the EU can do to avoid these
practices.

Nationality as a Commodity

The Maltese government has been held accountable in 2020 and 2021 through letters of formal
notice by the European Commission (European Commission, 2022). These communications resulted
from Maltese legislation allowing, through investment, the acquisition of Maltese nationality without
the presence of a genuine link between the applicant and the country (European Commission,
2022).In this line, Article 16 of the Maltese Citizenship Act for Exceptional Services Regulations of
2020, stipulates that citizenship can be acquired through an investment of € 650,000 (with a minimum
residence period of 36 months) or € 750,000 (with a minimum residence period of 12 months).
Furthermore, purchasing real estate with a value of € 700,000 or renting a property for at least 5 years
with a minimum annual rent of € 16,000 and donating €10,000 to a Maltese NGO is also required by
law (Maltese Citizenship Act, 2020). When all the above investments are made, all that remains for the
applicant to do is to take the Maltese oath and, after this last formality, the process is complete and
the applicant will be the holder of a Maltese passport (Maltese Citizenship Act, 2020).




The Golden Ticket Inside The EU

There are several reasons why individuals are interested in obtaining a passport from an EU member
state. National citizenship leads directly to EU citizenship, so the holder of such a passport
simultaneously has an entry permit for the entire EU. This is reflected in Article 9 TEU which states
that “every national of a member state shall be a citizen of the Union” (Treaty on European Union,
2012, p. 20).

Consequently, the granting of passports by the Maltese government also affects the other EU
member states. Obtaining this passport leads directly to access to the rest of the EU, where the owner
can live and reside without any problems or red tape. For investors, it is a participation ticket to the
internal market of a major economy. It also creates the possibility of buying safe haven, which is
desirable for people fleeing a certain politically unsafe situation (Surak, 2022).

The Danger Behind the Passport

However, there are also potentially negative consequences associated with issuing a passport in this
way. For instance, it opens the possibility for the owner towards possible tax avoidance practices by
hiding assets offshore to have lower personal income tax rates (OECD, 2018). These direct investment
schemes are also vulnerable to corruption practices. For instance, there have been some scandals in
the past where citizenship was granted by Cypriot politicians through the Cyprus Investment
Programme (CIP) to individuals with a dubious criminal past. Shortly afterwards, the CIP was no longer
allowed in Cyprus (Al Jazeera, 2020).

Besides the risks of tax evasion, corruption or money laundering, further issues and even serious risks
exist. For instance, there is also a serious risk for security. According to a report from the European
Commission, third-country nationals allowed through investor citizenship schemes may avoid certain
security checks installed by the European Commission (Commission, 2019). These checks aimed at
strengthening the safety of the EU such as the Visa Information System or Eurodac System
(Commission, 2019).

Not Welcome Anymore

The invasion of Russia into Ukraine alarmed Parliament and, only a few days later a resolution passed.
Here, Parliament referred to the principle of sovereignty of states and condemned Russia's use of
aggression against Ukraine and the role of Belarus in it. (European Parliament, 2022). Parliament also
asked member states that allow citizenship through investment schemes to revoke the citizenship
status granted to Russian high-net-worth individuals, especially those associated with sanctioned
companies and individuals (European Parliament, 2022).




A month later, a recommendation was published by the Commission regarding the Investor
Citizenship Schemes. The Commission expressed concern about the possible acquisition of Union
Citizenship by Russian or Belarusian nationals who are subject to EU restrictive measures or are
outspoken supporters of the Russian or Belarusian governments. (European Commission, 2022). The
institution asked member states that had granted such passports at the time to withdraw them and to
not provide new ones (European Commission, 2022).

Subsequently, both Malta and Cyprus responded to these developments by revoking the passports of
certain Russian oligarchs (SchengenVisa, 2023). Eventually, two Russians returned their Maltese
passports to the government, although this is only a fraction of the total number (Farrugia, 2022) In
this line, it is known that 175 Russians came into possession of such passports in 2020 alone
(Farrugia, 2022).

Legal Action

Since the Commission's recommendation has no legally binding force, and granting citizenship is a
national competence of the respective member state, the question arises as to what the EU can do
about such practices. On March 2, 2022, Malta declared that it would stop issuing passports to
Russian and Belarusian nationals because a security check became too burdensome at this time
(Scicluna, 2022). However, a complete end to these practices does not seem to be in sight. (Global
Citizen Solutions, 2023).

As a result of this situation, on 21 March 2023, the Commission took the Maltese government to the
European Court of Justice, arguing that the Maltese practice of granting citizenship without a genuine
bond violates the principle of sincere cooperation in Article 4(3) TEU and the concept of Union
citizenship in Article 20 TFEU (European Commission v Republic of Malta, 2023). The Court has not yet
addressed this issue, so whether the Commission's argument is sufficient remains to be seen. If it is
not sufficient, the question can be raised whether there is a need for a directive that would provide a
solution in such situations and, when security is at stake, could provide a more coercive approach. As
Ursula Von Der Leyen proclaimed, European values are not for sale (Von Der Leyen, 2020).
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