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The Treaty of Rome identified space as a key sector of action for the European Union as its Member States
allowed the Union to regulate the matter on a dual-legal basis, that is, together with and in respect of each
Member State’s competence to regulate the matter. For years, this system seemed to work, as the European
Union became one of the world’s most relevant global actors in space, with the world’s most precise and
efficient Global Navigation Satellite System (GNSS).

However, in the past two decades, growing threats, rising tensions between global superpowers, and rap-
idly evolving technologies in space have put the EU’s security at risk. Individually, countries like France,
feeling threatened by foreign action, are now expressing the wish to develop military capabilities capable
of providing them with security in space. Meanwhile, the European Union collectively struggles to find
the right course of action to compete with powers like the United States of America, China, and Russia,
and it looks more fragmented than ever.

Studying legal and practical developments carried out by the European Union to further space security
is essential for understanding where the Union stands today and what direction it could and should take
for its own benefit. From the Treaty on the Functioning of the European Union (TFEU or Treaty of
Rome) and its principle of conferral to the creation of its very own European Union Agency for the Space
Programme (EUSPA), and the management of programmes like Galileo, EGNOS, Copernicus, SSA, and
GOVSATCOM, we observe a great potential for the EU and its ambition to strive for greatness, but also
many obstacles.

Our team at FINABEL saw it fit to discuss these issues, as space is set to play an immense role in our citi-
zens daily lives and security. This calls for a long-lasting and well-established EU policy, which would pull
all the Union’s and its Member States efforts together. Our paper, therefore, provides an insight into the
strengths and weaknesses of the EU’s vast legal framework and its diverse programmes in space and takes
the opportunity to outline the present challenges the European Union must overcome in the future. Only
by doing so can the European Union assess its place among the stars and the correct course of action to

become a true contender in space security.
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ARPA
ASAT
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CcDP

CEF
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COHaGI
CSDP

DG DEFIS
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EC
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EDTIB
EEA

EEAS
EGNOS
EGNSS
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EU

EU SatCen
EUMC
EURAS
EUSPA
EU-SSA-N
FG
GLONASS
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US Advance Research Project Agency
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European Defence Agency
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European External Action Service

European Geostationary Navigation Overlay Service
European Global Navigation Satellite System
European Parliament

European Space Agency

European Union

EU Satellite Centre

European Union Military Committee

EU Radio Navigation Solution

European Union Agency for the Space Programme
European Military Space Surveillance Awareness Network
Fragmentation Analysis

Global Navigation Satellite System
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GPS Global Positioning System

GSA European GNSS Agency

MEO Medium Earth Orbit

MFF Multi-Annual Financial Framework

oLP Ordinary Legislative Procedure

PADR Preparatory Action on Defence Research
PAROS Prevention of an Arms Race in Space
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SBAS satellite-based augmentation system

SSA Space Situational Awareness

SSO Space Support of operations

SST Space Surveillance and Tracking

TEU Treaty on the European Union

TFEU Treaty on the Functioning of the European Union
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UN COPUOS United Nations Office for Outer Space Affairs

Sixty years have passed since humans have
slipped the bounds of gravity and made our
way to the new frontier of outer space. Great
strides have since been made, new technolo-
gies devised, and seemingly insurmountable
obstacles overcome. This rapid advance be-
yond the atmosphere has created a world that
is largely dependent on space for its ability to
function. Many aspects of our daily lives are
rendered possible by our presence in space,
a trend that shows no sign of decreasing, as

more and more satellites are put into orbit.
Interestingly, these are not the only applica-
tion of these technologies, as it is a consistent
theme throughout the sector that almost all
technology is inherently dual-use. In other
words, the way the space presence has evolved
makes it intrinsically valuable to both civil-
ian and military users in ways rarely seen on
earth. At this point, one must clarify that
space security can be divided into two dis-
tinct but complementary segments. The first




is called defence in space and refers to space
assets in terrestrial defence. More specifically,
it refers to any space technology or physical
asset being wholly or partly used in a way that
positively impacts the defence capabilities
outside of the space of the entity deploying
it. In contrast, the second is called defence
from space and refers to protecting space as-
sets against external threats. More precisely,
it can be defined as any technology or phys-
ical asset used to lower the risk of damage or
destruction of assets in space by intentional
human action.

While the security dimension of space ex-
ploitation is certainly nothing new — after all,

most technological leaps in that field have a
military origin — the European Union (EU)
is in somewhat of a special situation with re-
gards to it. Despite some early challenges, the
EU space security policy has begun to make
inroads and is now entering a critical phase
of its development with the growth of EU
defence policy and the very recent creation
of the European Union Space Programme.
Therefore, it is critical to examine the efforts
made by the EU on that front, their impact
on space security in Europe, and the path that
remains to be travelled. This paper will first
consider the legal framework of space securi-
ty of the EU (part 1), including the relevant

Rendering of the space debris problem which creates the civilian need for space tracking
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agencies and international agreements. Then,
the current efforts of the EU in terms of space
security will be assessed (part 2), considering
both the financial resources assigned to it and
the specific projects that have been under-
taken. Finally, the last section will consider
potential limitations of the EU space security

The security of outer space has proven to be
quite a complex and rapidly evolving policy
field, requiring a similarly prompt response
from nations around the globe. In the Eu-
ropean Union, the problem is compounded
by the vertical separation of power between
the EU and its Member States, including the
principle of conferral, which hinders the cre-
ation of a unified policy. It, therefore, seems
prudent to pre-empt any analysis of the EU’s
effort in that area with a brief introductory
look at the legal framework. This chapter will
consider the principle of conferral and its im-
pact on the EU’s ability to develop a capacity
in space security. Then, it will consider the
agencies that have been created at the EU lev-
el which play a role in the development of EU
security, which is of particular interest. Final-
ly, this chapter will consider a key relationship
in developing the EU security in space poli-
cy, namely with the European Space Agency
(ESA), which remains an international organ-

policy (part 3). In particular, this section will
focus on three potential limiting factors: in-
ternational law, the lack of political cohesion,
and the lack of integration. We will then give
concluding remarks and recommendations as
to how to proceed going forward.

isation distinct from the European Union.
1.1 Legal basis

One of the most fundamental principles of
EU law must be considered: the principle of
conferral. This requires an EU act to be jus-
tified by a specific provision of the treaties
and thus defines the scope of application of
the EU’ actions. Although, even if compe-
tence does exist, determining upon which
an act should be based can be more complex
than it appears. It is based on both the aim
and content of the act, the correct legal basis
needing to fit both of these aspects®. However,
acts often contain provisions that fall under
several legal bases, which would intuitively
require passages under their respective bases,
and therefore separate from the rest of the act.
However, it is possible to include elements
within an act that do not fall within the broad-
er legal basis if those provisions are incidental

1. Article 5, Consolidated version of the Treaty on the European Union (2016), Official Journal C 202/2016 (hereafter TEU), 18
2. ECJ, Kingdom of Spain v European Parliament and Council of the European Union, C-146/13 (5 May 2015), ECLLEU:C:2015:298, paragraph 39




to the aim of the act and are meant to assist its
larger objective®. This incidental doctrine can
be of great use to increase the flexibility of the
EU legal order to cover complex policy areas
which do not explicitly fit into one catego-
ry, such as space security. Finally, when more
than one legal basis in an act cannot be seen
as incidental, the act can be passed under a
dual legal basis, on the condition that the two
bases rely on the same legislative procedure?,
which is not possible in the context of space
security, as the relevant legal bases are reliant
on radically different procedures, making any
dual legal basis impossible. From this point,
the logical question is: what legal basis is rele-
vant to the development of EU space security?

1.1.1 The Common Security and Defence
Policy

In the context of space security, the correct
legal basis upon which to rely might, at first
glance, appear to be quite clear. After all, the
EU has adopted a Common Security and De-
fence Policy (CSDP) in the treaty of Amster-
dam in 1997 (Rehrl, 2010, 56) and therefore
would be expected to cover the defence of the
EU in space as well. The CSDDP, as outlined
in articles 42° to 46 TEU,® is aimed broad-
ly at “peace-keeping, conflict prevention and
strengthening international security in accor-
dance with the principles of the United Na-
tions Charter”. This is a unique aspect of EU
law for several reasons, the first being that it
is not found in the Treaty on the Function-
ing of the European Union (TFEU), where

traditional EU competence resides. More
significantly, its mode of governance is vast-
ly different, relying on Council dominance
and an intergovernmental approach requiring
unanimity for decisions to pass®. In addition,
whilst traditional competence is specified to
be either exclusive, shared, or supporting, the
CSDP does not explicitly fic within one of
these categories (Wessel, 2013, 339), leaving
room for considerable doubt and uncertain-
ty as to the exact balance between Member
States and the EU’s authority on the matter. It
is to be noted that the CSDP is a field where
only minimal integration can occur, leading
to cooperation but not harmonisation. In-
deed, while traditional competence often —
but by no means always — relies on the EU’s
ability to harmonise practice and integrate
the various national efforts into a centralised
EU policy, this is not the case with the CSDP.
This, of course, has its benefits, particularly
in ensuring the political salience of the EU’s
efforts in that field, as it allows for significant
progress to be achieved as a bloc while leaving
the politically sensitive issue of military sover-
eignty intact.

Relevance for space security

The CSDP’s objectives are vague and allow for
interpretation. Indeed, many policies could
be construed as pertaining to conflict preven-
tion and strengthening international security.
Are these objectives to be interpreted nar-
rowly only to include actions with the direct
consequence of improving security, or should

3. EC]J, Federal Republic of Germany v European Parliament and Council of the European Union, C-376/98 (5 October 2000), EU:C:2000:544.
4. ECJ, Commission of the European Communities v Council of the European Union, C-91/05 (20 May 2008), EU:C:2008:288 (hereafter EC]J, European Communities v Council of the

EU).

5. Article 42, Consolidated version of the Treaty on European Union (2008) , Official Journal 115/08, 38 (hereafter art. 42 TEU)
6. Article 46, Consolidated version of the Treaty on European Union (2016), Official Journal C 202/16, 40

7. Article 42(1) TEU.
8. Article 42(2) TEU.
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they have a broader set of actions that might,
in turn, lead to a more secure and peaceful
world? A hint to what the treaties might be in-
tended to allow comes in the tools made avail-
able to the EU to achieve those goals. Indeed,
article 43(1) TEU mentions that the pursuit
of these objectives may justify the use of the
following “joint disarmament operations, hu-
manitarian and rescue tasks, military advice
and assistance tasks, conflict prevention and
peacekeeping tasks, tasks of combat forces in
crisis management, including peace-making
and post-conflict stabilisation. All these tasks
may contribute to the fight against terror-
ism, including by supporting third countries
in combating terrorism in their territories™.
Thus, the EU is intended to limit the use of
the CSDP to those actions that truly have
a direct connection to the security of the
Union, except humanitarian aid, which has
an indirect impact on security by improving
the living conditions abroad. While space
security is not explicitly mentioned in the
treaties, it is hard not to see how it might fall
under this definition of security. Indeed, the
development of defence in space — the pres-
ence of defence-related assets in outer space
aimed at improving terrestrial defence — and
defence of space — the tools used to keep space
assets safe — are both useful to the general task
of strengthening international security and
promoting peace. Indeed, the first allows the
earth-bound assets of EU defence to be more
efficient in their task, which directly improves
the objectives of the CSDP. As for the second,
the defence of all space-bound assets against
malicious intervention remains a security

matter, well within the treaty's objective to
protect peace and international security.

1.1.2 The space policy

However, there is also a side of this that can
be attributed to the EU space policy in regular
competence. After all, satellites used for de-
fence in space also have a civilian application,
and the defence of space is mainly used to
protect space assets from accidental collisions.
Therefore, it cannot be said that the EU simply
can adopt the entirety of its policy through the
CSDP, and because of that, this section must
also consider regular competence. The rele-
vant provision of the TFEU on space policy is
article 189 TFEU', which broadly gives the
EU competence on matters of space research
and exploitation. This is a shared competence;
thus, the Member States retain the ability to
develop their own space policy despite hav-
ing granted similar powers to the Union. It
is worth pointing out that when a policy is
shared, it is frequently the case that the EU
acts on a specific issue, ‘pre-empts’ that area,
and thus prevents the Member States from
addressing it entirely (Klamert, 2014, 116).
However, in the context of space policy, the
treaty expressly stipulates that any action on
the EU’s part could not prevent the Member
States from acting in the same area'’, high-
lighting the importance of national space pro-
grammes for some Member States. In terms
of procedure, the legislative process under this
legal basis differs greatly from the CSDP. It is
mandated that measures adopted under that
provision are passed following the Ordinary
Legislative Procedure (OLP), which dictates

9. Article 43(1), Consolidated version of the Treaty on European Union (2016), Official Journal C 202/16, 39.
10. Article 189, Consolidated version of the Treaty on the Functioning of the European Union (2016), Official Journal C 202/16, 131 (hereafier arc. 189 TFEU).
11. Article 4(3), Consolidated version of the Treaty on the Functioning of the European Union (2008), Official Journal 115/08, 51.




an equal role for the European Parliament and
the Council of Ministers as co-legislators, act-
ing upon a proposal from the European Com-
mission'?, In article 189(2) TFEU, the EU is
given a broad mandate to take any measure
necessary to attain and succeed in the EU’s
space ambition, including creating agencies'?.
Indeed, rather than restrict the use of that
competence to a particular set of actions, it
calls for any measure necessary for the success
of its primary objective. Of course, there are
reasonable constraints on that principle, par-
ticularly the existence of other competencies,
and the principles of subsidiarity' and pro-
portionality”. In effect, these principles pre-
vent the EU from acting on its competence
if certain conditions are not fulfilled, partic-
ularly regarding the ability of Member States
to achieve the desired outcome independently
from the EU and the necessity of an EU mea-
sure to achieve the aim. As far as the first is
concerned, it seems clear that the EU is better
positioned to develop such infrastructure, due
to the absence of space programmes in many
Member States and the costs associated with
their creation. Now, the question of necessi-
ty is a bit more contestable. One could argue
that the measures required for a strong space
security policy are not necessary to attain the
EU’s space policy. However, when one con-
siders the actual language of that legal basis,
it is clear that such concerns do not present
an insurmountable obstacle. Indeed, article
189(1) TFEU includes “the efforts needed for
the exploration and exploitation of space” as
part of the ambitions of the EU, and attain-

ing those goals inherently require the develop-
ment of dual-use satellites and the technology

to protect them in a crowded outer-space.

1.1.3 Dual-use and incidental integration
This is a debatable point, and exactly how
much of the EU defence of space policy can
realistically be developed under the regular
competence is yet to be fully determined.
There is, to this date, no case of the Court
of Justice clarifying where exactly the bound-
ary may lie between those neighbouring pol-
icies'. The truth is that due to the inherent
dual-use nature of these tools, any progress
in either the CSDP or article 189 TFEU will
have repercussions for the other. This opens
the possibility for incidental integration,
which leans on the dual-use nature of relevant
technology to develop a capacity in one of the
two spheres while having an incidental inte-
grative impact on the other. In that sense, one
could build a sturdy space defence infrastruc-
ture in the regular competence, which allows
for the creation of true EU assets, which can
be used ad hoc under the CSDP competence
in a relevant manner. It is to be noted that
the CSDP’s capacity is to be supplied by the
Member States as per the treaties'’and there-
fore cannot be the basis for creating a cen-
tralised EU force, including in terms of space
defence. Thus, the only option for creating a
true EU capacity is the regular competence
found in article 189 TFEU and for the CSDP
to create the appropriate legal framework to
access the existing civilian technology when

necessary.

12. Article 294, Consolidated version of the Treaty on the Functioning of the European Union, (2012), Official Journal C 326/12, 173.

13. Art. 189(2) TFEU.

14. Article 5(3), Consolidated version of the Treaty on European Union (2008), Official Journal 115/08, 18 (hereafter art. 5 TEU).

15. Art. 5 TEU.
16. Based on a search on the eur-lex website as of the 15th of November 2021
17. Art. 42 TEU
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1.2 EU space security and agencies

As the previous part demonstrates, developing
an EU space security policy is a complex en-
deavour, imperfectly covered by a mixture of
defence policy and regular EU competence.
Despite the complexity of this situation, some
progress has been successfully made, most no-
tably at the agency level. Broadly speaking,
this area of EU policy is covered by two agen-
cies, each with its specific function, goal, and
legal basis.

1.2.1 The European Defence Agency

First, the European Defence Agency (EDA)
is the main agency tasked with developing
European military capability and acting as
an EU military platform. Although some at-
tempts had already been made at increasing
EU cooperation in the field of defence, they
were rather lacklustre and led to disappointing
results, particularly in innovation and the de-
velopment of EU technologies'®. In contrast,
the US forged ahead with increased spending
on defence, prompting the EU industry to
ask for a similar push at the EU level. This,
combined with the increased push for more
integration during that time, led to the estab-
lishment of this agency. This was originally
established under the European Security and
Defence Policy, the CSDP’s predecessor, un-
der Council Joint Action 2004/551/CFSP?,
to improve the EU’s crisis management and
sustain the development of the ESDP. This
goal shows both the early stage of develop-

18. European Defence Agency; “Our History”, available at:

ment of the EDA and the priorities of the
period, where threats appeared more distant.
Today, the EDA is regulated by Council De-
cision 2015/1835/CFSP® and has grown to
include many aspects of EU defence, but with
a remaining focus on developing EU capabil-
ity. In its earlier days, outer space was not a
dimension that was included within the aims
of the EDA, which was limited to more tra-
ditional environments of defence such as air,
sea, and land forces. However, by 2011, this
new dimension was officially added to the
EDA’s mission, showing the critical develop-
ment of space security in today’s world*'.

In contrast to the unanimity requirement in
the rest of the CSDP??, the EDA is based on
qualified majority voting. Despite that, this
agency remains one of cooperation, with
Member States’ assets being used and encour-
aged to act in concert rather than creating an
integrated force at the EU level. The EDA does
not include Denmark, but the other Member
States are part of the agency and are thus all
represented in the agency's decision-making
body: the Steering Board. In addition, that
Steering Board includes a representative from
the Commission, which has voting power
alongside a representative from each Mem-
ber State”. Therefore, although the EDA
has retained intergovernmental governance,
it is further integrated within the EU frame-
work, as shown by the Commission's role in
the process. In addition to the voting mem-
bers, the Steering Board includes observing
members without voting power but who are

19. Council of the EU, “Council Joint Action 2004/551/CFSP of 12 July 2004 on the establishment of the European Defence Agency”, OJEU L 245/04.
20. Council of the EU, “Council Decision (CFSP) 2015/1835 of 12 October 2015 defining the statute, seat and operational rules of the European Defence Agency”, OJEU L 266/15

(hereafter EDA decision).

21. Oikonomou, Iraklis, “The European Defence Agency and EU military space policy: Whose space odyssey?” Space Policy 28, no. 2 (1 May 2012).

22. Art. 42 TEU
23. Article 8, EDA decision.
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represented in the decision-making process.
This is the case of concerned parties such as
a representative of the European External Ac-
tion Service (EEAS) and the European Union
Military Committee (EUMC), and also the
Chief Executive of the EDA who, although
not in a position to directly influence the de-
cisions taken by the Steering Board, is directly
affected by any vote. The EDA is something
of a hybrid in terms of governance. On the
one hand, it integrates some voice for the EU
through the Commission and recognises the
larger EU architecture by allowing other bod-
ies such as the EEAS to attend meetings. On
the other, it is an unmissable reality of that
agency that it remains decidedly grounded in
the CSDP governance, with Member States
remaining the primary decision-making au-

thority of any EDA policy.

1.2.2 European Union Agency for the
Space Programme

In contrast, the EUSPA is a traditional EU
agency grounded in the regular compe-
tence of the Union under the TFEU. Its le-
gal framework is EU regulation 2021/696%,
which is based on Article 189(2) TFEU and
therefore is rooted in the civilian dimension
of space policy. It is important to note that
the core of EUSPA existed before this year,
under the name of European Global Naviga-
tion Satellite System (EGNSS) but was con-
verted to the space programme recently as
the EU’s ambition on the matter has grown.
This new agency regroups what had previous-
ly been five separate agencies into one, thus
consolidating EU space policy and concen-

trating talents and resources. Unsurprisingly,
this resulted in an agency with five principal
objectives, a direct descendant from these five
original policies: Galileo, EGNOS, Coperni-
cus, SSA, and GOVSATCOM. These pro-
grammes will be detailed further in part 2 but
represent the various dimensions of civilian
policy with a potential military application.
Seemingly, all the programmes on which the
EUSPA has been granted authority have large
defence implications in addition to the civil-
ian dimension under which the EUSPA has
natural control. This is a perfect illustration
of the dual-use dimension of space assets and
of the way these assets can be developed in
an otherwise fragmented EU legal order. It is
also to be noted that the EUSPA’s legislative
framework provides for all assets developed
under the agency to be the property of the
EU, which allows the development of a true
EU policy on the matter rather than being
dependent on assets shared by the Member
States. It is still too early to understand how
this agency will contribute to the EU space
security policy or interact with the other rel-
evant bodies. Still, it seems likely to be the
conduit for sizeable developments in that field
and a promising avenue through which the
development of a strong, centralised defence
dimension to space could be built.

The EUSPA is headed by an administrative
board responsible for developing budgetary
and work programme policy in governance. It
is composed of a representative of each Mem-
ber State, the European Commission, and
the European Parliament (EP). The presence
of the EP in this board is a clear contrast to

24. European Parliament and Council of the EU, “Regulation (EU) 2021/696 of the European Parliament and of the Council of 28 April 2021 establishing the Union Space Programme
and the European Union Agency for the Space Programme and repealing Regulations (EU) No 912/2010, (EU) No 1285/2013 and (EU) No 377/2014 and Decision No 541/2014/EU”,

O] L 170/21, 69.
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the EDA, which adheres more closely to the
CSDP model, and the more traditional mode
of governance where the representatives of
the people in the EP are granted increasing-
ly significant roles. However, it is to be not-
ed that the administrative board is meant to
meet twice a year and thus cannot be said to
make daily decisions regarding the space pro-
gramme. This task is left to the executive di-
rector and their administrative organisation,
without much interference, so long as they
abide by the administrative board's decision.

1.3 The European Space Agency

While this chapter has so far considered the
role of EU primary law and agencies on space
security, one must also consider the impact
of a non-EU body on this policy, namely the
European Space Agency (ESA). Contrary to
what the name might suggest, this is not an
EU body but an unrelated international or-
ganisation that arose formally in the 1970s
in response to the developing importance
and technological advancement provided by
space in the US and the Soviet Union®. At
that time, the European Community had no
competence to legislate on space policy, and
therefore this development occurred outside
of the EU framework. Currently, the ESA is
adhered to by EU Member States, partner
countries under the European Economic Area
(EEA), and the United Kingdom?®. Howev-
er, other states with no formal membership
can participate fully in some ESA projects,
including Canada. The EU and the ESA have

25. European Space Agency, “History of Europe in space”, available at:

a somewhat similar but crucially distinct
membership, making any possible integration
within the EU more complicated. There have
been sustained efforts to do just that for sev-
eral decades, but recent developments in the
EUSPA make it seem like they are unlikely to
succeed or even be a priority on the part of the
Commission. The ESA is a significant organ-
isation, with some estimates putting it only
behind NASA in the field, which makes it one
of the most consequential space agencies in
the world (Cross, 2021, 31). This naturally
attracted the attention of the EU, leading to
a framework agreement to be formalised be-
tween the two, which took effect in 20047,
creating the environment for cooperation be-
tween the two organisations, through the ex-
change of information and technology, as well
as cooperation in some projects. However, the
EU was, and remains, interested in space poli-
cy from a primarily defence and security point
of view, informed by the need for autonomy
from our allies. In contrast, the ESA is almost
exclusively interested in scientific develop-
ments and explicitly commits to the peaceful
development of outer space in its treaty®. As
a response to the slow start to cooperate, a
Space Council was established by the Council
of Ministers and the governance of the ESA to
discuss plans for future developments in space
to promote more meaningful exchanges and
lessen duplication. This led to the adoption
of a joint European Space Policy in 20077,
which codified the relationship between the
two institutions and included a defence and
security dimension for the first time. It was

[Accessed: 19/11/2021].

26. European Space Agency, “ESA Member States, Canada, Latvia, Lithuania and Slovenia’, available at

[accessed: 19/11/2021].

27. Framework Agreement between the European Community and the European Space Agency (6 August 2004), Official Journal L 261/04, 64-68.

28. ESA Convention and Council Rules of Procedure (31 December 1975), SP-1337

29. Resolution on the European Space Policy (21 May 2007), Official Journal C 136/07, 1-5 (hereafter the space policy).



https://www.esa.int/About_Us/ESA_history/History_of_Europe_in_space
https://www.esa.int/Education/ESA_Member_States_Canada_Latvia_Lithuania_and_Slovenia
https://www.esa.int/Education/ESA_Member_States_Canada_Latvia_Lithuania_and_Slovenia

—0

limited to proclaiming an interest in develop-
ing synergies between the civilian programme
and defence. In fact, during that time, the
joint efforts in that field were constantly de-
scribed as civilian programmes under civilian
leadership®, with acknowledged possible use-
fulness for the EU’s defence policy. However,
in the past decade, the relationship between
began to sour, with the EU focusing ever
more on the security perspective and growing
in assertiveness in the process (Cross, 2021,
31). This translated to the end of the Space
Council in 2010, the eventual creation of a
new EU space policy independently from the
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30. The space policy

ESA in 2016 and culminating in the creation
of the EUSPA in 2020. However, despite the
growing distance between the two institu-
tions, the remaining dialogue has led to an-
other significant international agreement, the
Framework Agreement between the ESA and
the EDA, which came into force in 20113'.
This agreement is particularly significant in
light of the ESA’s reluctance towards the de-
fence dimension of space exploration and the
inherent security function of the EDA. This
agreement also included a dimension requir-
ing the protection of classified information
by the respective parties, allowing for the safe

31. Administrative arrangement between the European Defence Agency and the European Space Agency concerning the establishment of their cooperation (20 June 2011), hitps://cd
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sharing of sensitive, defence-related informa-
tion. Interestingly, this agreement restated the
importance of the synergy between civilian
technology and military use instead of search-
ing for deeper cooperation and integration
of the ESA into the EU’s defence aspiration.
This may be why the EU has taken the path of
dissociating itself from its partner, deciding to
shape its own policy on space security, pure-
ly within the EU framework. Today, the EU
seems to regard the ESA’s role simply as tech-
nological and scientific developments® rather
than a true partner in developing a security
dimension for European space ambition.

Conclusion

The EU space security policy combines its
defence and space competence, creating a
patchwork of different policies, agencies, and
programmes relevant to the field. Indeed, al-
though the natural dimension must be that

As we mentioned in the first chapter, the legal
boundaries for the EU’s action in the field of
space are ductile due to the nature itself of the
sector concerned: space, above all the other se-
curity-related areas of action of the European
Union, underpins on the concept of dual-use.
In the present case, dual-use could thus be ap-
proached from two distinct perspectives: first,
the implications of innovation in the Space
sector bear an ambivalent relevance for the

of the CSDDP, the dual use of any relevant
technology makes it particularly prone to the
civilian approach under article 189 TFEU.
Because of that, there is the potential for de-
veloping a true EU system, rather than the
mere cooperation of Member States’ forces
under the defence policy. It has been argued
that the EU should continue to integrate
through civilian policy, which will allow it to
develop a sturdy defence apparatus oriented
towards space without relying on cooperation
between distinct and sometimes incapable
Member States. This approach can somewhat
already be seen by the recent direction tak-
en by the EU, with its disassociation from
the ESA and the turn to an EU-only policy
through the EUSPA. In the end, however, the
foreseeable future will always include some
function for the EDA and the CSDD, as is
readily demonstrated by the current projects
being undertaken at the EU level in space se-

curity.

military and commercial industries, so that
the developments of one strand are inherently
linked to the destinies of the other (one can
consider the crucial innovations in earth ob-
servation systems, benefitting the commercial
and military sectors equally); on the other
hand, assets that are not explicitly meant to
be used as military tools, can be easily devi-
ated from their initially intended use and
employed as an unconventional instrument

32. Maf'a K. Davis Cross, “United Space in Europe’? The European Space Agency and the EU Space Program,” European Forcign Affairs Review (2021): 14,




of disruption (creating space debris through
in-orbit-collisions, for instance, could be tak-
en as a simple and still very effective example).
Hence, the analysis of the EU’s policies in
this area cannot disregard the concept. The
structure itself of the institutional apparatuses
and initiatives that the Union has put in place
during the years confirm the clear consider-
ation of such elements, as we will see later in
this chapter.

Once the underlying element of dual-use has
been clarified, another crucial distinction shall
be traced to better frame the action of the
Union and understand the current trends of
the space industry: that between ‘Security in
space’ and ‘Security from space’. As it will be
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possible to notice in the following sections of
this study, all the space programmes bearing a
security relevance that international actors are
currently operating can be referred either to
the necessity to provide support or strategical-
ly enable on-earth operations, as in the case of
observation satellites, secured telecommuni-
cation, early awareness systems — the so-called
‘space support of operations’ (SSO)’ —, or op-
erations directly in space, both to defend and
menace space-based assets — operating ‘Secu-
rity in space’ through anti-satellites weapons,
countermeasures to contain it, etc.”

After having focused on the blurred borders
of the EU’s competencies, it will be interest-
ing to consider how the Union has materially

icate and coordinate attacks, demonstrating the value of GOVSAT-

33. EEAS, Press relcase, “Remarks by the High Representative/Vice-President Josep Borrell at the 13th European Space Conference”, [online], Available at:

A bold new frontier: the EU’s venture in space security

Source: Stockvault,


https://www.pressclub.be/press-releases/eeas-space-remarks-by-the-high-representative-vice-president-josep-borrell-at-the-13th-european-space-conference/
https://www.pressclub.be/press-releases/eeas-space-remarks-by-the-high-representative-vice-president-josep-borrell-at-the-13th-european-space-conference/

intervened to foster its space capabilities and
nurture the space industrial base throughout
the territory of Member States. A first para-
graph will thus be dedicated to the sources of
financing that the Union has set up to fuel
research and development programmes in the
space sector, with a specific accent on the Eu-
ropean Defence Fund. After having pointed
out how the Union is investing in new proj-
ects while aiming at maintaining a first-row
position in the space industry, we will con-
sider the projects having an impact on Eu-
ropean security and defence capabilities that
are currently operated and are expected to be
launched in the next years by the Union; this
will include the successful programmes Galil-
eo and EGNOS, the Copernicus programme,
the recent GOVCOMSAT for secured tele-
communication, in addition to the relevant
programmes that Member States are devel-
oping in the frame of reference of Permanent
Structured Cooperation.

Financing EU space policy

The logical premise to analyse the sources of
funding for EU’s space activities is the consid-
eration of the structures that have been autho-
rised to administrate such resources.

The frame in which the Union operates was
renewed in 2019, when the European Com-
mission decided to set up the new Director-
ate-General for Defence Industry and Space
(DG DEFIS), giving special relevance to all
the topics related to the sector, previously

managed under DG GROW.*

The creation of DG DEFIS did not only
correspond to a formal recognition of the
importance of the themes linked to the com-
petitiveness of the space and defence indus-
tries in Europe: the implementation of a new
managing structure was about to be followed
by a systematic re-organisation of the policy
initiatives, and the opening of a new season
of strong commitment of the EU in the sec-
tor; above all, the creation of the European
Defence Fund (EDF) and the launch of the
European Union Space Programme 2021, de-
serve a special mention.

The European Union Space Programme
2021 shall be considered the backbone of
the reorganisation process that the Union has
been pursuing since the launch of the Space
Strategy for Europe of 2016;% It answers the
necessity to attenuate the complexities that
have been described in chapter one, bringing
under a single structure most of the space ini-
tiatives that the Union has undertaken. For
this reason, the European Space Programme,
launched in 2021, has been accompanied by
the creation of the EU Agency for the Space
Programme (EUSPA), bringing together the
European GNSS Agency (GSA) — responsi-
ble for the Galileo and EGNOS programmes’
operations —, the management of the Coper-
nicus programme, and the new European
Union Governmental Satellite Communi-
cations (GOVSATCOM) programme, pro-
posed under the EU Global Strategy 2016 to
boost EU’s Crisis Management capabilities

34. Nicolas Gros-Verheyde, (2019), “ The creation of a DG Defence and Space: a cultural revolution”, B2, [online], Available at:
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and enhance secured communication assets.*
The EUSPA falls under the political direc-
tion of the Commissioner for the internal
market. It is considered an integral part of
the DG DEFIS, even though, as we have re-
marked, most of the space assets controlled
by the agency can be employed for dual-uses,
meaning that the EUSPA often operates as-
sets that are employed to pursue the objectives
of EU’s policies other than safeguarding and
developing the internal market (e.g. the earth
observations derived from Copernicus may be
employed to provide critical data for the man-
agement of a crisis in the frame of CSDP or
facilitate FRONTEXs activity in monitoring
the borders of the Union).?”

The launch of the European Space Pro-
gramme 2021, besides bringing coherence to
the management of EU’s space assets, as we
have anticipated, also corresponded to the al-
location of new, substantial resources.

With the agreement of the Parliament and the
Council, in April 2020, the European Com-
mission has allocated for the seven years of the
budgetary cycle 2021-2027 a total of EUR
14.8 billion, operating an increase of almost
EUR 3.5 billion in comparison to the 2014-
2020 Multiannual Financial
(MFF), and providing the necessary resourc-

Framework

es for both the management of the existing
flagships (Galileo and EGNOS, in the field
satellite navigation, Copernicus for earth ob-
servation, and the EU Space Surveillance and

Tracking activity) and the launch of a new ini-
tiative in the field of secured communication
— the GOVSATCOM. *

As we will see more thoroughly in the last
chapter of this study, the European Space
Programme 2021 can be compared neither in
terms of budget allocations nor in terms of
goals, to the level of ambition that other key
players, such as the United States, have set for
their own space programmes. The annual al-
location for NASAs activity for 2020, for in-
stance, amounts to roughly USD 23 billion,
which does not include the additional annual
budget allocated for the US Space Force activ-
ities and programmes.*’

Notwithstanding these macroscopic differ-
ences in terms of financial availability, the
inherent multi-level fragmentation of the
European Space sector referred to in the first
chapter shall be recalled to see how significant
such reorganisation is for the EU’s ambition
in space.

The EU space programme 2021 represents
one of the many tiles of EU’s action in this
area, namely the one aimed at operating ex-
isting assets and programmes; for all aspects
related to innovation and development of
ground-breaking technologies that may ben-
efit both the European space economy and
European military capabilities, we should
turn our eyes towards the Horizon Europe
programme and the European Defence Fund,

where the concept of dual-use shows its cen-
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trality.

With a budget of EUR 95.5 billion — com-
ing from both the MFF and the Next Gen
EU — for the 2021-2027 period, Horizon Eu-
rope represents the main EU fund aimed at
bolstering innovation in the territory of the
Union and the support to the space sector,
together with digital and industrial ones, is
reckoned in Horizon Europe Strategic Plan
as crucial to maintaining the EU competitive
and autonomous while facing major global
challenges.

The EUSPA has launched the first call for
proposals of EUR 32.6 million in November
2021. It will provide financing for projects de-
veloping innovative applications for the data
derived from existing EUSPA programmes
(EGNOS, Galileo, Copernicus).!

The strategic plan 2021-2024 for Horizon
Europe itself, in a clear acknowledgement of
the positive impact of private-sector innova-
tions on the Defence capabilities, foresees the
combination of its resources with other sourc-
es aimed specifically at co-financing security
and defence research and development, such
as the European Defence Fund.*

In this respect, the difference between these
two tools at the disposal of the Commission
is clear: whilst Horizon Europe only aims at
supporting — with funding rates that could
cover up to 100% of the project costs — all
civilian actors proposing innovative applica-
tions or programmes, be it of commercial,

scientific or security relevance, the actions

40. European Commission, (2020), “Horizon Europe”, [online], Available at:

eligible for financing under the European De-
fence Fund are only those that can support
cutting-edge technologies bringing added val-
ue to the security and defence sector.

The European Defence Fund (EDF) is thus
the second sectorial leg of the EU's fiscal stim-
ulus to bolster its technological competitive-
ness. The European Commission will inte-
grally manage the fund through the new DG
DEFIS, and the resources dedicated to it by
the MFF have significantly been decreased in
comparison to the initial Commission’s pro-
posal of EUR 13 billion for the 2021-2027
budgetary cycle, going down to EUR 7.953
billion in current prices.*

Many have criticised the very limited impact
that such a financial envelope could have
on EU’s security and defence industry, even
though it should be noted how the EDF is
the first EU initiative of this kind — except for
its ‘Preparatory Action on Defence Research
(PADR) - dedicated integrally to the of-
ten-neglected industrial dimension of security
and defence integration. On top of this, the
nature of the EDF makes it a scalable instru-
ment, and its first budgetary cycle will likely
be seen as a test-run to assess the capacity of
the EU’s fiscal stimulus to bring innovation
to the European Defence Technological and
Industrial Base (EDTIB).

Finally, to better frame the EDF and its rai-
son d'etre in the context of EU’s space poli-
cy, it will be of interest to notice the peculiar
connection that has been established between
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the European Defence Fund and another piv-
otal initiative that the Union has introduced
in its Security and Defence toolbox since the
launch of its 2016 Global Strategy — the Per-
manent Structured Cooperation (PESCO).
Indeed, the EDF and PESCO are expect-
ed to create a powerful collaboration aimed
at facilitating cooperation among Member
States’ industrial actors for the research and
development of relevant security and defence
innovations, including in the field of Space
technologies. The link between the two lies in
the more advantageous financing conditions
that the EDF accords to eligible programmes
developed under PESCO, for which an ad-
ditional 10% of funding is assured (the so-
called ‘PESCO Bonus’).%

From the brief description provided above,
the picture appears to be dotted by inter-
twined sources of financing, each one target-
ing a specific aspect of space industrial basis.
To maximise the advantages of dual-use and
make the best out of the possible interactions
between two or more sources of financing,
the European Commission’s Action Plan on
Synergies between civil, defence and space in-
dustries’ — tabled in February 2021 — has thus
set the ambitious goal of giving a coherent
direction to the entire bundle of funds, while
promoting the cross-fertilisation of commer-
cial/civil and security sectors.®

To this end, the Action Plan also considers the
Connecting Europe Facility (CEF), or other
EU’s cohesion policies programmes, that
could be employed to support R&D of de-
fence-related projects throughout the Union.

It thus elaborates a series of actions to pursue
coherence, ranging from enhancing the Com-
mission’s internal programmes to promote
synergies, launching technology roadmaps to
develop disruptive innovations, and promot-
ing existing standards to facilitate interoper-
ability.1

In conclusion, it appears hard to material-
ly quantify the financial pledging that the
Union is planning to pump in the space sec-
tor — through one channel or the other — over
the next few years, given the transversal use
that could be made of space assets and the rel-
evance that these can have for the cohesion,
industrial, infrastructural, security and de-
fence policies. It would be even more difficult
to give a measure of the overall level of invest-
ments in the European Union if we not only
had to consider the stimulus coming from
the EU, but also the financial commitments
of every Member State, which conducts their
own space policy and follow their own policy
preferences.

As for many other policies falling within
shared competencies, fragmentation prevents
maximising advantages. The initiatives that
we have considered so far — the European
Union Space Programme 2020, the European
Defence Fund, Horizon Europe, and the Ac-
tion Plan on Synergies — go in the direction of
filling this gap and identifying the baskets in
which the Union and Member States should
put their eggs with an eye to the global trends
and the mutual strengthening of commercial
and defence sectors.

It does not come as a surprise to see how other
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policy initiatives, recalling the main features
of the ones we have analysed so far, have al-
ready been adopted by other actors to avoid
dispersion of resources: the Technology Rein-
vestment Project (TRP), implemented under
the US Advanced Research Project Agency
(ARPA) in the mid-nineties, went down the
road of both leveraging commercial invest-
ments in technology for the Department of
Defence and providing new commercial ap-
plications to defence technologies so that the
sectors could be more and more integrated
while making the most efficient use possible
of research and development investments.?’
Now that Union’s space policy has taken the
direction of defragmentation and the re-or-
ganisation of resources, the ball is in the
Member States’ court: the EU can steer its re-
sources to follow its strategic direction, but a
truly competitive and innovative space indus-
try — entailing a cutting-edge defence space
sector — needs the reconciliation of Member
States priorities and resources.

Therefore, if the Action Plan on synergies
aims at giving coherence to the centralised
funds managed by the Commission, other
programmes that are part of the EU’s Com-
mon Security and Defence Policy (CSDP)
may potentially intervene. The European
Defence Agency (EDA), for instance, facili-
tates cooperation in the frame of Permanent
Structured Cooperation and identification of
priorities through the periodical drafting of a
Capability Development Plan (CDP) and the
new Coordinated Annual Review on Defence

(CARD).%

It thus appears clear that a successful Euro-
pean space policy can only rely on strong
commitment of Member States under these
programmes, a coherent interaction between
the tools adopted in industrial development
and innovation and the ones falling within

the area of the CSDP.

2.2 The EU’s current initiative: the
keystone of dual-use

2.2.1 The European Union Space Pro-
gramme

The EU action in the space sector is com-
monly considered a successful experience and
a positive effective integration model.*’

As a general remark, however, it is necessary
to clarify that all efforts of the Union in this
area have targeted the building of economic
and strategic enablers that could benefit the
internal market and consumers while main-
taining the independence of the Union and
its Member States from other actors. In this
sense, concerning the security dimension, we
can say that the Union has focused entirely on
‘Security from Space’, according to the defi-
nition we have given to this concept in the
introductory part of this chapter.

In the first chapter of the study, we have re-
marked how the provisions of the Treaties
are rather clear on the possibility for the EU
to acquire and operate military assets — nec-
essary premise to the building of a ‘security
in space’ dimension of EU’s space policy:
Article 42 par. 1 of the Treaty on the Euro-
pean Union, when regulating the conduct of
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military operations falling in the area of the
Common Security and Defence Policy, pro-
vides that “performance of these tasks shall
be undertaken using capabilities provided by
the Member States”. The rule has universally
been interpreted as an interdiction for the EU
to acquire military assets and an obligation to
rely entirely on Member States’ capacities.

As current events show us, military drills and
operations in space have become a common
occurrence: the Anti-Satellite weapon (ASAT)
test conducted by the Russian Armed forces
in November 2021 has exposed, once again,
the fragile equilibrium underpinning the ac-
cess to space and the threat that can be easily
posed to it.”°

Thus, even if the Union cannot dispose of
any land-based or space-based tool to con-
tain or neutralise purely military threats as
the abovementioned, and it has to rely com-
pletely on Member States capabilities for the
active protection of its infrastructure, it can,
however, monitor and assure the safety of as-
sets through its Space Situational Awareness
(SSA) capability.

European SSA is a key part of the Europe-
an space policy, and it shows very well the
multi-level and interlinked landscape of ac-
tors that has been represented previously.
Division of labour characterises its structure:
the European Space Agency, for instance, has
been engaged since 2009 in the development
of the technological capabilities that could
provide its Member States with all necessary
means to be independent and effective, focus-
ing on those items necessary to predict and
mitigate the effects of space weather (Space

Weather Segment), to observe asteroids and
comets whose orbital trajectory passes by
heart (Near-earth object Segment), and to de-
tect and predict the direction of man-made
debris in orbit around Earth (Space Surveil-
lance and Tracking Segment).”!

Traditionally, the Space Surveillance and
Tracking (SST) has been the most developed
among the three strands mentioned, and the
European Union plays a determining role in
operating Europe’s SST capabilities.

Since 2014, pursuant to Decision No
541/2014/EU, a consortium of seven Mem-
ber States of the European Union — France,
Germany, Italy, Poland, Portugal, Romania
and Spain — was constituted to achieve the
highest level of cooperation possible through
information and data sharing, whilst with
the conclusion of the ‘SST Implementation
agreement’ in 2015, the ‘SST cooperation’ or
‘EUSST’ was created between this consortium
and the EU Satellite Centre (EU SatCen).
The EUSST is now the principal leg of the EU
space programme Space Situational Aware-
ness capacity, and it is tasked in particular of:
1) Collision Avoidance (CA), providing a risk
assessment of collision between spacecraft or
between spacecraft and space debris;

2) Re-entry Analysis (RE), assessing uncon-
trolled re-entry of man-made space objects
into the Earth’s atmosphere and generating
related information; and

3) Fragmentation Analysis (FG), detecting
and characterizing in-orbit fragmentations,
break-ups, or collisions.

The tasks are crucial: be the collisions avert-
ed accidental or the product of aggressive
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manoeuvres, the necessity of securing space
infrastructure from in-orbit incidents has
become progressively more central in the last
years due to the increasing pollution of earth
orbits and the risks of collision cascading (also
called Kessler effect).>?

EUSST’s early awareness, for instance, has
been determinant in March 2021, when the
EUSPA was forced to reposition its Galileo’s
GSAT0219, at risk of collision with an inert
Ariane 4 upper stage launched in 1989.5
Thus, Space Surveillance and Tracking have
two main functions which are worth recalling
once again:

1) maintaining an accessible and secure out-
er space, which is continuously endangered as
human activity increases; and

2) as demonstrated by the latter example, the
protection of EU’s satellites with a funda-
mental utility for consumers in the Internal
Market and the everyday functioning of the
European Union’s and Member States’ Insti-
tutions.

In the latter instance, the Galileo programme
has no rivals of strategic and economic rele-
vance.

Galileo — also called Europe’s Global Naviga-
tion Satellite System (GNSS) — is a constella-
tion of 22 Satellites, as of 2021, positioned in
Medium Earth Orbit (MEO) and aimed at
providing high accuracy positioning data. The
project was launched in 1999 by the Europe-

an Union, in collaboration with the European
Space Agency, and has had an estimated cost
of development of around EUR 10 billion.**
The security implications of Galileo’s services
could be ascribed to two different categories:
*  First, the maintaining of independence
from other State-actors as the United
States and Russia, which could count on
the Global Positioning System (GPS) the
first, and the Global Navigation Satellite
System (GLONASS) the second to have
accurate positioning and navigation data.
Relying entirely on GPS and GLONASS
has evident implications for the securi-
ty of the Union and its Member States
which, in case of political tension or con-
flict, could be cut off from these services
by the States providing for it; and>
Second, high accuracy navigation and posi-
tioning is an important enabler for military
and civilian missions and operations. The
GNSS, thanks to its state-of-the-art technol-
ogy and its Public Regulated Service (PRS) —
an encrypted navigation service more robust
and resilient to malicious interferences — can
now provide Member States and the Union
with precious data for the conduct of these
activities.”
The services provided by Galileo can also ben-
efit from an increased accuracy thanks to the
European Geostationary Navigation Overlay
Service (EGNOS), Europe's regional satel-
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lite-based augmentation system (SBAS).

The EGNOS programme is inherently linked
to the Global Navigation Satellite System, as
it consists of a series of transponders installed
on some of the Galileo Satellites to improve
the performance of GNSS in a determined
geographic area, namely the European conti-
nent. EGNOS signals are also expected to be
extended to the European Neighbourhood, as
the European Commission has already des-
tined resources for this purpose through its
European Neighbourhood Instrument — an-
other demonstration of the various sources of
financing that the European Space policy can
have access t0.”

Even though EGNOS is mainly employed
for commercial use — improved accuracy and
reliability of GNSS positioning information,
used for navigation services to aviation, mar-
itime and land-based users —, the enhanced
continuity and availability of the signal pro-
vided results to be a precious asset in the oc-
currence of a crisis in the European territory
and soon, in its close neighbourhood.>®

The capacity of maintaining an uninterrupt-
ed flow of information and assuring business
continuity in a period of instability is the un-
derlying objective of another EU inidative,
which is also the most recent programme
launched in the frame of the EU Space Pro-
gramme: the European Union Governmental
Satellite Communications (GOVSATCOM).
In comparison with the projects that we have

briefly analysed in this section, the GOV-

SACOM bears limited importance for the
commercial sector but is a crucial security
function for both Member States and the Eu-
ropean Union.

The European Council of December 2013
officially launched the political input to the
development of the next generation of secure
Satellite Communication for the Union and
Member States, whilst the Global Strategy
2016 identified the necessity for an updated
secure and resilient communication system
as part of the Union’s effort in the domain of
Common Foreign and Security Policy).”®

To corroborate the security relevance of
GOVSATCOM, it will be interesting to no-
tice how the European Defence Agency has
determined the technological and operational
requirements for the project and, in 2017, the
Agency’s steering board launched a GOV-
SATCOM-demo that is currently demon-
strating the services that could be delivered
through the programme while relying on ex-
isting SATCOM resources.®

Hence, in this phase, the programme relies on
the ‘pooling & sharing’ of those assets put at
the disposal of Member States, with an eye to
defragmentation of secure SATCOM in Eu-
rope. The European Space Agency also plays a
role in this sense through its GOVSATCOM
precursor’ programme, which is expected to
introduce technological innovation to the sec-
tor and assure a good level of non-dependence
from foreign technologies and assets.'

Ultimately, the EU Space Programme 2020
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recognises three main macro-areas of employ-

ment for the GOVSATCOM:

¢ Surveillance (borders, maritime areas, for
specific military operations of both the
EU and Member States);

e Crisis management, when these activities
require secure and resilient communica-
tion; and

Support to key infrastructures (diplomatic
services, transport, and space infrastructures).

Given the range of applications that results

from the options proposed, one can foresee

an extensive use of these communication ser-
vices, be it to respond to specific threats or
support the Union in the implementation of
other strategic actions (among other, the EU

Arctic policy or its Maritime Strategy, as en-

visaged by EUSPA).%

The European Earth Observation Programme,

also called Copernicus, concludes our brief re-

capitulation of the Union's programmes cur-
rently operating under its Space Programme.

As for the previous cases, Copernicus covers a

broad range of policy areas, and its data have

a transversal application to six thematic areas:

land, marine, atmospheric, climate change,

emergency, and security observations.

In the previous sections of this study, the data

derived from earth observation were often

taken as an example of the indispensable im-

portance of space activity to on-earth, securi-

ty-related operations. Indeed, the data derived
from Copernicus’ observation can display an
impressively complex number of uses for EU’s
and Member States’ security and defence pol-

icies, ranging from the monitoring of critical
infrastructures, support to evacuation oper-
ations, assessing conflict damages, gathering
crucial military intelligence data.

The programme, however, originates from
a more sectoral environmental observation
project, the ‘Global Monitoring for Environ-
mental Security (GMES)’, developed by the
European Commission and the ESA starting
from 1998 to monitor the effects of climate
change and later transformed in 2014, with
Regulation (EU) No 377/2014, in today’s
Copernicus.®® According to the European
Commission estimations, since the begin-
ning of the development, in 1998, the pro-
gramme's total cost has been around EUR 6.7
billion, the majority of which has been borne
by the European Union.*

Copernicus now consists of two segments: the
earth-based one, composed of a series of sen-
sors and ground stations, and the space-based
segment, composed of a constellation of ded-
icated satellites — the Sentinels — and a series
of third-party satellites normally identified as
Copernicus Contributing Missions.

Since signing a delegation agreement between
the SatCen Director and the Director-Gener-
al for Internal Market in 2016, the EU Sat-
Cen has operated a Copernicus satellite fleet
to conduct activities relevant to the Union’s
external action. The SatCen then collects the
observations and elaborates the information,
delivering a set of different analytical products
— ranging from one-page ‘quick reports’ or
‘Briefing notes’ to the more exhaustive ‘Map
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books’ and ‘Country map coverage’ (CMC).
Based on this, it is worth noticing how the
services provided by Copernicus continuously
inform the EU’s decision-making in the field
of external relations, providing it with a reli-
able and efficient source of intelligence that
may be critical for the conduct of EU’s Com-
mon Foreign and Security Policy on one side,
and for the planning of all set of missions and
operations that could be undertaken under
CSDP on the other.

In November 2021, regarding the tensions
between the EU, Belarus, and Russia, Coper-
nicus has shown to be a decisive source of in-
formation for the EU and Member States, in
particular thanks to the delivery of timely in-
formation on the aggressive manoeuvres con-
ducted by Russia on the Ukrainian border.®

2.2.2 Permanent Structured Cooperation and
the advantages of enhanced cooperation.

To conclude the chapter on the current secu-
rity-related programmes operated by the Eu-
ropean Union and Member States, it appears
appropriate to consider the cooperative initia-
tives currently being developed by Member
States as part of the Permanent Structured
Cooperation (PESCO).

PESCO is a peculiar form of enhanced coop-
eration that the Treaty of the European Union
envisages in Security and Defence Policies.
Article 42 Par. 6, 46 and Protocol No. 10 at-
tached to the Treaty of the European Union
regulate the access to what has been designed
to be the most flexible form of enhanced co-

65. Copernicus Service in Support to EU External Action, “Products”, [online], Available at:

operation, articulated to equip Member States
with joint Training, Land, Maritime, Air, Cy-
ber, Enabling and Space capabilities or tech-
nologies.””

Based on the decision establishing the pro-
cess, adopted by the Council in December
2017, Member States participating in PES-
CO - currently, 25 out of the 27 — can now
group-up in more or less small consortia de-
veloping a specific capability or technology
falling within one of the categories mentioned
before;®® the number of EU Member States
participating in a project could vary from two
— as in the case of the Rotorcraft Docking
Station for Drones — to 25 — as in the case of
the Military Mobility programme.

One reason for treating PESCO and EU
Space Programme’s projects separately lies in
the fact that the Furopean Commission, in
the instance of the first represented in PES-
CO Secretariat by the High Representative
and, indirectly, by the European Defence
Agency, does not intervene directly in the
management or development of these pro-
grammes, which are entirely subject to the in-
tergovernmental logics and decisions adopted
by participating Member States. So, whilst
the management of the EU Space Programme
hinges on the ‘Community method’, in the
frame of Permanent Structured Cooperation,
the Commission is only entitled to monitor
the progress realised by Member States in the
development of the PESCO projects in which
they participate. Still, it can by no means op-
erate or make use of the resulting assets as in
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the case of Copernicus, Galileo or EGNOS.®
The second reason for dedicating PESCO to
a different section stems from the nature of
the capabilities and technologies it aims at
developing, which cannot but benefit defence
apparatuses. For most of the EU Space Pro-
gramme’s projects, the main goal is that of en-
abling and strengthening the internal market,
but with PESCO, Member States only aim at
the development of capabilities that primarily
have a security and defence dimension. The
dual-use relation is thus inverted in this case,
where security exigencies precede the com-
mercial implications of a specific technology.

Finally, PESCO is the only mechanism within
the juridical and institutional borders of the
European Union, through which the capabil-
ities necessary to operate ‘Security in space’
could be developed. As we have previously
mentioned, the European Union cannot di-
rectly acquire assets or capabilities that are
specifically destined for the military use. With
PESCO, Member States are in charge of de-
veloping such capabilities, as in the case of the
‘Defence of Space Assets (DOSA) PESCO

project, whose description reads as follows:

“The objective of this project is to increase
the EU s operational efficiency in the space
domain by making the best use of current
and future space assets through cross-cut-
ting space functions of reactive access to
space and in-space manoeuvrability, space
resilience and training for space military
operations.”

France (the project coordinator), Austria,
Germany, Italy, Poland, Portugal, and Roma-
nia currently participate in DOSA.

In the present case, one can easily see that,
even though PESCO does not equip the
Union itself with security and defence space
capabilities, the overall capacity of the Union
to act in the frame of CSDP is bolstered
thanks to the capacity of participating Mem-
ber States — which are also the most capable
in EU security scenario — to operate jointly in
outer space.

Among the seven thematic areas within which
Member States can develop capabilities and
technologies, space counts the lowest num-
ber of programmes, with a total of four active
projects and only 12 out 25 Member States
engaged in the development of at least one
project.”

The four active projects are — as of November
2021 — in the central phase of their develop-
ment, and Member States have provided no
update on their status; the only considerations
possible, based on the information available,
concerns the nature of the projects and the
characteristics of the States participating in it:
First, three out of the four projects developed
in the space strand are entirely devoted to the
enhancement of existing capabilities or pool-
ing of resources; this is particularly true for
the EU Radio Navigation Solution (EURAS),
promoting the EU military positioning, nav-
igation and timing capabilities by mean of
Galileo and its Public Regulated Service; the
European Military Space Surveillance Aware-
ness Network (EU-SSA-N), similarly, pools
together Member States’ existing resources
to fill the gap in EU’s SSA capabilities; fi-
nally, the Common Hub for Governmental
Imagery (COHGI), aims at facilitating the

exchange of classified satellite imagery, both
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among Member States and the Union, while
exploiting to the maximum extent possible
the potential of the EU SatCen. Only the
DOSA project appears to go in the direction
of complementing the existing tools with new
assets.

Second, cooperation in the space sector takes
the direction of an avant-garde of States ad-
vancing on behalf of the entire Union. In-
deed, France, Germany, Italy — the most capa-
ble among all Member States - are represented
in all projects either as coordinators or as sim-
ple participating Member States. It seems that
the trend of Space PESCO is that of creat-
ing poles of excellence and specialisation in a
limited number of Member States, entrusted
with the protection of all the others, instead

of promoting the establishment of diffused
capabilities throughout the Union.

In concrete terms, we cannot assess the im-
pacts of these new programmes on the Eu-
ropean capacity to operate in space. Still, the
latter considerations offer us the background
to remark, once again, the complexity and
multi-layer character of the European space
environment.

Although PESCO could be considered a fur-
ther element of complexity in an already frag-
mented scenario, one should recognise the
crucial function in a context where, like it or
not, Member States are the main characters.
Indeed, as we have lengthily presented in this
section, the European Union plays a prom-
inent role in identifying the priorities and

Satellite destroying an enemy's satellite in demonstration of what weaponization in space looks like
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the financing of impactful, new technologies.
Still, it is bound by the legal constraints pro-
vided in Article 42, which prevent it from
acquiring any military capability, including
those that could be operated in space.
Facilitating cooperation of Member States
in this sector — through the combination of
PESCO and the European Defence Fund —,
while bringing as many cooperative projects
as possible under the same roof is the real add-
ed value that PESCO can deploy. This way,
even though the Commission cannot operate
the resulting assets directly nor set the priori-
ties for the new programmes to be developed
under PESCO, it can at least steer the prefer-
ences of Member States by providing for more
advantageous financing options through the
EDE

On the other side, a tighter linkage with other
European Defence Agency initiatives aimed
at exposing shortfalls and opportunities for
Member States — i.e. the previously men-

Achieving homogeneity and enhancing Eu-
ropean interoperability in space requires the
Union to break barriers, which for now limit
its impact in space. Indeed, there are concrete
reasons why the EU struggles to compete with
other international space powers, despite its
best efforts to enhance world-renowned pro-
grammes such as Copernicus and Galileo. This
chapter focuses on international and internal
constraints to the European Union’s efforts in
space. When the Union designs programmes

and strategies for its involvement in space, it

tioned Capability Development Plan (CDP)
and the Coordinated Annual Review on De-
fence (CARD) — could further help achieve
the underlying objective of harmonisation
and, ultimately, result in an increased capabil-
ity of the EU to operate as a security provider
in space.

Realistically, however, complete defragmen-
tation of the landscape is improbable. Many
other ingredients are missing to achieve such
a result, the first of which is a common un-
derstanding and strategic perspective on secu-
rity-related activities in space.

The existence of sometimes conflicting strate-
gic priorities among Member States — as will
be pointed out in the last chapter of this study
— constitutes an inherent limit to the central-
isation and harmonisation of the European
action in space and makes PESCO projects,
at best, a good way to achieve homogeneity of
equipment and interoperability of European

assets.

must respect both the wish of the internation-
al community to keep space a safe place and its
Member States’ desires to conduct their own
activity in outer space. Regarding the former
of these two main constraints, the European
Union’s ability to act in space is conditioned

on its respect for international law.

3.1 International agreements
Outer space and access to it is governed by
international law. Indeed, the Outer Space




Treaty (1967) qualifies it as the “province of
all mankind”, highlighting the need for an ef-
fective international legal framework in space.
According to article I, “the exploration and
use of outer space, including the moon and
other celestial bodies, shall be carried out for
the benefit and in the interests of all coun-
tries, irrespective of their degree of economic
or scientific development”.
However, low compliance with internation-
al standards and best practices underlines
the difficulties that international governance
bodies have when keeping up with techno-
logical advances and changes in the global
space sector. Achieving security and peace in
space cannot be done in a context of grow-
ing tension, armament, and appropriation
by nations. The previously mentioned efforts
made by the European Union to further its
security and defence capabilities in space can-
not have a lasting impact if the international
legal framework that regulates space security
is too weak.
Indeed, outer space’s legal framework is dom-
inated by national regulations (whose respect
for mandatory international measures is dubi-
ous) and soft law instruments.
In fact, at present, only the 1967 Treaty on
Principles Governing the Activities of States
in the Exploration and Use of Outer Space,
including the Moon and Other Celestial
Bodies, constitutes the mandatory framework
according to which states may conduct their
security and defence activity in space. So far,
105 countries have either signed or ratified
the treaty, making them subject to the follow-
ing main clauses:
. According to article 2, signatories like
the EU’s Member States cannot nation-

ally appropriate themselves space, the
Moon and other celestial bodies, or parts
of it.

*  According to article 3, states are com-
pelled to use space solely for internation-
al peace and security and international
cooperation purposes.

*  Most notably, the EU’s Member States
are limited by this treaty in the defence
capabilities they may place in space. Ar-
ticle 4 prohibits all its signatories from
using nuclear weapons or any weapon of
mass destruction in space.

Unfortunately, compliance with these stan-

dards is questionable at the very least. It is

true that in its soon-to-be 50 years of life,
the treaty has never been violated by coun-
tries not wishing to undermine it, at least
completely. But such an achievement is part-
ly due to flaws and ambiguity found in the
treaty itself, which leaves room for countries
to conduct an amount of dubious activity in
space. As pointed out before, a great part of
space’s international legal framework com-
prises individual national space regulations,
like, for example, the USAs SPACE Act of

2015. Said act allows US citizens to engage in

the commercial exploration and exploitation

of resources in space. But at the same time,

“by the enactment of this Act, the United

States does not thereby assert sovereignty or

sovereign or exclusive rights or jurisdiction

over, or the ownership of, any celestial body”.

The exploitation of loopholes within the trea-

ty is not all that uncommon, and the fact that

the US may appropriate its resources (parts
of space) without claiming any type of spatial
sovereignty constitutes a point of key debate

at present.
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The other great part of space’s legal frame-
work is made up of international soft-law
instruments, like the IADC Space Debris
Mitigation Guidelines from 2007, the Space
Debris Mitigation Guidelines of the United
Nation Office for Outer Space Affairs (UN
COPUOS) from 2010 or the recent Guide-
lines for the long-term sustainability of outer
space activities drafted in 2020. These guide-
lines aim to enhance the sustainability of the
space environment and mitigate space debris.
For example, guideline 4 established by the
UN COPUOS advise governments and other
stakeholders to avoid intentional destruction
and other harmful activities. Indeed, “recog-
nizing that an increased risk of collision could
pose a threat to space operations, the inten-
tional destruction of any on-orbit spacecraft
and launch vehicle orbital stages or other
harmful activities that generate long-lived
debris should be avoided”. The objectives set
forth by these guidelines are crucial to space
security and national space infrastructure, in-
cluding, for example, satellites.

Nevertheless, these remain soft law instru-
ments, for which respect is mitigated. Previ-
ous and current activity conducted by nations
in space highlight this and the shortcomings
of mandatory measures like the Outer Space
Treaty. For example, in January 2007, Chi-
na launched a ballistic missile from Xichang
Space Launch Centre to destroy one of its
non-operational weather satellites. This caused
a lot of controversy as China was believed to

have violated the treaty and produced a great

71. BBC “China confirms satellite downed”, Available at:
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amount of space debris. However, said con-
duct did not fall under article 4 of the Out-
er Space treaty, as the missiles used were not
considered weapons of mass destruction. ”* In
March, India successfully hit a satellite at an
altitude of about 300 kilometres using a spe-
cially developed missile in a test mission.
Low compliance persists and has recently in-
creased, with countries like the United States
identifying space as a fighting domain and
other countries even questioning the author-
ity of the UN to regulate on mitigating space
threats, like with Russia in November 2020.
72 'The motion was a minor cause of worry but
demonstrated the will of certain countries to
exploit legal loopholes and turn space into a
battleground and weaponisation racetrack.
Russia is notorious for disrupting foreign sat-
ellite systems. In 2020, France accused Mos-
cow of trying to spy on its communications.
In response to ever-growing threats, French
President Macron counts on placing laser
weapons on its satellites for self-defence, per-
haps contravening international regulations.”
The key takeaway from this is that there is a
worldwide need for a stronger legal frame-
work in outer space to prevent an arms race
among other growing spatial threats. Interna-
tional regulations do not truly limit the EU’s
Member States to conduct defence and secu-
rity activity in space, but that is not neces-
sarily good. How will the EU ever feel secure
in a space environment where what provides
security today isn’t guaranteed to do the same
thing the week, month, or year after? That is
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why the EU should play a central role and be-
come a diplomatic leader in advancing inter-
national space regulations.

In its in-depth analysis entitled “The Europe-
an space sector as an enabler of EU strategic

74, requested by the European

autonomy”
Parliament's Subcommittee on Security and
Defence, the EU Parliament recognises that
“space diplomacy is a critical component of
the Union’s strategy for autonomy in space”.
In this sense, the European Union needs to
develop its space diplomacy and partnerships
to support multilateralism in outer space. The
Union’s Space Task Force already plays a key
role in bringing the ESA, EDA, and SatCen
together. “With the correct level of resources,
the Space Task Force would be in a better po-
sition to promote the responsible use of space
internationally, and it could build on its pos-
itive contributions to the 2030 Space Agenda
and the UN Committee on the Peaceful Uses
of Outer Space (COPUQS)”. 7

New legal developments under discussion
constitute a great opportunity for the EU
to further its Space Diplomacy. The Pro-
posed Prevention of an Arms Race in Space
(PAROS) Treaty is among said developments.
Currently being discussed in the Conference
on Disarmament (which counts 66 Member
States including the USA, the greater part of
EU countries, Russia, India, and China), it
aims to fill gaps left by previous treaties. Un-
der the draft treaty submitted to the CD by
Russia in 2008, State Parties would commit
to refrain from placing objects carrying any

type of weapon into orbit, installing weapons
on celestial bodies, and threatening to use
force against objects in outer space. State Par-
ties would also agree to practice agreed con-
fidence-building measures. 7° As can be seen,
this Treaty would be more restrictive than the
1967 Outer Space Treaty, preventing Member
States of the Conference on Disarmament
from conducting a great part of defence ac-
tivities in space. The EU needs to be on the
right side of this treaty, to further its Space
Diplomacy strategies and not see its efforts in
space security limited.

3.2 Political tensions.

However, EU Space Diplomacy can only be as
strong as unity between its Member States and
has been hard to develop given existing inner
tensions. The Union’s divided response to the
Artemis Accords is a great illustration of how
differently Member States view space. The
Artemis Accords are an international agree-
ment between governments participating in
the Artemis Program, an American-led effort
to return humans to the Moon by 2024, to
expand space exploration. To this date, only
three Member States have signed the agree-
ments (Italy, Luxembourg, and Poland), ex-
posing inner tensions regarding perceptions
of the use of outer space.

The cause of these inner tensions can be pin-
pointed to opposing perspectives between
France and Germany. While France sees space
as an opportunity to expand its diplomatic
and geopolitical sphere, Germany only sees
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space as a way to serve its own civil and eco-
nomic interests. In other words, for Germany,
outer space should only be used to maximise
a country’s economic potential and does not
need militarisation. This can be seen in Ger-
many’s negative reaction in 2019 when France
announced the deployment of its space task
force. President Macron unveiled said plans
on France’s national Bastille Day, announcing
that a “Space High Command” would help
the country better protect its satellites. Thom-
as Jarzombek, the German government’s co-
ordinator on aerospace policy, pronounced
himself on the matter back in July 2019:
“These days a lot of people are talking about
space defence, but I'm a little bit uncertain if
that is the right way. The main challenge is
not in space, the challenge is ground stations
and cybersecurity”. 77

Indeed, these diverging opinions have shaped
the two countries’ views on engaging with
space and with states expanding their pres-
ence there, especially the United States. In-
deed, the real issue is determining whether
Europe is willing to compete with the US and
which European body should determine the
EU’s course of action: the ESA or the Europe-
an Commission?

For France, the European Union should accept
the challenge and concentrate on remaining a
relevant geopolitical power in space. Ursula
von der Leyen’s geopolitical EU Commission
thus has a crucial role in achieving this, given
its competence in the area. However, compet-
ing with the US’s NASA and private compa-
nies like SpaceX would require the Union and
its Member States to make substantial subsi-

77. Joshua Posaner, “Germany wary of Macron’s space force”, POLITICO. Available at:

dies, risking financial losses and stifling free
competition within the spatial industry. These
are the reasons why Germany avoids engag-
ing in external competition and rather opts
for fostering internal competition within the
European Union.”® To this end, the European
Space Agency, as previously discussed, is the
go-to institution, even though its members
are not all EU Member States.

Indeed, the ESA operates based on the “geo-
graphical return” principle. This means that
with its overall EUR 6.5 billion, the Agency
invests in each member country, through in-
dustrial contracts for space programmes, an
amount equivalent to each country’s contri-
bution. 7 By trusting the ESA to develop its
space capabilities, Germany essentially pre-
vents its investments from benefiting any oth-
er country in the EU, effectively encouraging
internal competition between Member States.
Moreover, this system means that Germany
ensures that said investments satisfy its own
civil and economic interests.

Both countries, therefore, often clash over
militarising space. These tensions have ex-
panded to form two coalitions that cannot see
eye to eye on the topic. Germany is backed
by supporters of unfettered competition of
the space industry, featuring the Netherlands,
Sweden, Denmark, and Luxembourg. On the
other side, the French coalition is formed by
countries particularly in favour of “strategic
autonomy” like Portugal, Italy, and Spain. The
latter countries support the EU in developing
its infrastructure and technologies to reduce
critical dependencies to external countries.
These countries continually push the Union

78. KHAN Simon, “'Union européenne, puissance spatiale ? Entre influences et autonomie : la mise en ceuvre de la compétence spatiale communautaire” (2021) : p.13-15.
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to gain a more relevant geopolitical and mili-
tary role in space through the European Com-
mission.

Fervent supporters of free competition cannot
prevent the European Commission (EC) from
gaining relevance in the space sector. Indeed,
the EC’s legitimacy in the field is now indis-
putable, setting it on the perfect path to shape
the European Union’s global spatial role. In
turn, rising spatial threats exposed previous-
ly might soften Germany and other nations’
views on developing military capabilities in
outer space. In July of this year, the German
Defence Minister Annegret Kramp-Kar-
renbauer announced the creation of a new
military space command in response “to the
increasing significance of space for our state’s
ability to function, the prosperity of our pop-
ulation, and the increasing dependency of the
armed forces on space-supported data, ser-
vices and products”. 8 Almost simultaneous-
ly, another long-standing disagreement was
resolved. On 21 July 2021, the Ministers of
Economy Bruno Le Maire on the west side of
the Rhine and Peter Altmaier on the east side
announced that both countries would ramp
up spending for Europe’s new space launcher
Ariane 6. They also agreed to give Ariane 6 a
preferential status for public and institutional
launches, ' perhaps showing a willingness to
compete with third states.

Could the EU be close to resolving long-stand-
ing differences in the use of space? While it is
too soon to tell, it is a step in the right direc-
tion. Steps like these could finally signal the

willingness of the two opposing coalitions
to work together to reduce the gap between
the EU and other powers when it comes to
military presence in space. To do so, Member
States and EU institutions will need to pull
their efforts together and overcome problems
related to lack of integration and develop a
common EU Space Diplomacy.

3.3 Lack of integration

Imagine that EU Member States, divided
on ‘defence of space’ for decades, now see
eye to eye on the issue. Imagine that the re-
cent agreements concluded between France
and Germany show a willingness of all EU
Member States to join forces in reaffirming
Europe’s presence in outer space. Countries
may well be ready to work together in reduc-
ing the gap that has formed between the EU
and other powers when it comes to military
presence in space. After all, these shifts in at-
titude come when the European Union fina-
lises a previously mentioned EUR14.8 billion
seven-year EU space programme, which seeks
to unify the EU’s different space programmes
under one agency. *

But this doesn’t change the fact that the EU
has been divided on how it understands outer
space should be used for decades. Thus, we
now observe a lack of integration and har-
mony between Member States’ approaches
to space defence. Every country has its space
programme, with its priorities and ambitions,
parallel to space programmes and capabilities

being developed by the European Union.
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When establishing the EU framework for
space security, we saw how the EU launched
several successful outer space initiatives in
our previous chapters. Copernicus, Galileo
or GOVSATCOM are examples of success
that the Union now seeks to capitalise on
by bringing them under one common pro-
gramme: the new EU Space Programme.
For example, EUR 9.1 billion will fund the
Galileo satellite navigation system and the
European Geostationary Navigation Overlay
Service (EGNOS), which enhances the accu-
racy of Galileo’s observations between 2021
and 2027. For the same period, another EUR
5.42 billion is destined for the Copernicus
earth observation system to contribute to Eu-
ropean security and defence: border surveil-
lance, maritime surveillance, and support to
EU External Action. ®

Notwithstanding, this EUR14.8 billion sev-
en-year budget is tiny compared to the US’
whopping USD 48 billion destined bud-
get for space in 2020 alone (NASA and US
Space Force confused). If we look at its an-
nual budget of around EUR 2 billion, the
European Union also trails behind Russian
(USD 2.77 billion) and Chinese (USD11 bil-
lion) space programmes. Meanwhile, France
has increased its space budget, becoming the
third-largest investor with a USD 4 billion
budget envelope dedicated to space in 2020.
Likewise, Germany spent around EUR 2.4
billion on its space programme in 2020, while
Italy’s space expenditure for the same year was
estimated to be a bit over

EUR 1 billion. * We observe a lot of frag-
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mentation hampering unified progress and
preventing the EU from unlocking its full po-
tential in space security.

Indeed, when evaluating the legal framework
of EU space security, we saw that article 189
of the Treaty on the Functioning of the Euro-
pean Union (TFEU) establishes development
in space as a shared competence between the
Union and its Member States. As a result,
Member States have kept a firm grip on their
competence for development and security in
space. Eleven Member States have developed
their defence space programmes, including
France, Italy, Germany, Spain, Poland, Nor-
way, Greece, Luxembourg, The Netherlands,
Belgium, and Denmark.

In this way, these countries have developed
their own national defence capabilities, space
security strategies, and very own priorities.
This allows them to proceed individually or
partner up with other Member States on the
side-lines. But it also means that there is no
clear-cut space security priority for the Union
and its Member States to follow.

In its 2019 Defence Space Strategy, France
emphasised improving its space defence ca-
pabilities' resilience and protecting French
space assets. To further said national priority,
its new armament programme “Maitrise de
I'Espace” (“Space Control”) will enhance ac-
tive defence mechanisms and its surveillance
networks. France, therefore, relies on already
existent international agreements and its na-
tional space capabilities. For example, the
fifth republic has greatly relied on cooperation
with Italy to develop its Syracuse satellites: Si-
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cral 2 and Athena-Fidus. Emmanuel Macron
and his successors will now seek to enhance
the defence aspect of these satellite commu-
nications, for example, by placing cameras on
its Syracuse satellites together with patrolling
nanosatellites in space.

Secondly, as explained, France is secking to
enhance its surveillance networks. Following
this desire, its Space High Command plans to
renovate the country’s national space surveil-
lance system, GRAVES, dedicated to moni-
toring and detecting objects in Low Earth
Orbit, between 2021 and 2025. %

Similarly, other Member States like Italy and
Spain count on pursuing their space priorities
for the years to come. Among them is the im-
portance of securing access to national space
capabilities.

Italy’s 2019 National Security Strategy for
Space emphasises the strategic importance
of developing Space Situational Awareness/
Space Surveillance and Tracking capabilities
to counter ever-growing threats. In this spir-
it, the country is developing its optical radars
and laser sensors.®” Additionally, it is an im-
portant member of the EU SST Consortium
(established in 2015), currently composed of
seven EU Member States, an EU Commis-
sion created network of sensors that survey
and track space objects. While cooperation is
always welcomed, Italy’s membership to the
EU SST highlights its will to cooperate with
other Member States while keeping a firm
grip on its competence to regulate its own
space security. Additionally, it is worth high-
lighting that the Consortium is only formed
of seven Member States, despite all EU coun-

tries being welcome to join.

Lastly, as part of their respective security strat-
egies for space, Spain and Italy seck to expand
their international and diplomatic presence.
Multilateral bodies such as the G7, the ESA,
NATO, and the EU will be key to expanding
their presence.

Such efforts, with countries pulling in their
direction to gain political support, hamper
the EU’s efforts to set forth a common space
vision. While cooperation between some
Member States is very present, each country
has its space strategy, supporting its national
priorities through its very own budget. Mean-
while, the Union has its space programme
and moderately sized budget as it seeks to de-
velop its objectives and space capabilities. It is
not surprising to observe overlapping projects
and missed opportunities for a bigger share
of security in space with such a fragmented
framework.

In the end, the issue all comes down to one
thing: the political will of Member States to
give up their competence regarding develop-
ment in space in favour of the EU. However,
this is hardly worth mentioning, given how
unrealistic it sounds. At present, the 27 Mem-
ber States do not have much to gain from
loosening their grip on said competence. Why
would France, for example, hand over a com-
petence which it judges it can do a better job
of at present? After all, the French Republic
has clear cut-out military priorities both on
earth and in space, a crucial element that the
Union lacks. The same goes for an important
number of states within the EU. Unless it
can propose a clear-cut defence strategy both
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on earth and in outer space, not much will
change in the near future.

If the EU wishes to close the gap on other
spatial powers, further its space capabilities,
and further its diplomatic interests, a shift in
policy is needed. In short, defence and space
must be better integrated into the EU’s long-

This study aimed to present a precise picture
of the juridical boundaries within which the
European Union is called to operate when
acting to nurture its capacity as a security pro-
vider in the space sector.

The first chapter of the study presented the
general juridical coordinates that primary law
lays to this activity, and it exposed the ambiv-
alent nature of EU space policy; the analysis
of EU’s competencies for space exploration
and research, stated by Article 189 of the
Treaty on the European Union, together with
the considerations on the EU’s competences
for the Common Security and Defence Poli-
cy, set the background for the observation of
the concrete initiatives that have been adopt-
ed by the EU throughout the years, while ex-
posing the inherent complexity deriving from
the ‘dual-use’ character of space assets.

The complexity also manifested itself in con-
sideration of the actors intervening in the
European space environment: we were able to
note how the European Union has to contend
the role of the main character in the space sec-
tor both with its Member States — and in par-
ticular France, Germany, Italy and Spain —,
and with the European Space Agency which,

term strategy. Therefore, the EU’s imminent
Strategic Compass comes at a crucial time. It
could allow the EU to better integrate space
into its Common Defence and Security Pol-
icy and determine which defence space capa-
bilities are needed in a geopolitical context of
ever-growing space threats.

throughout the years, has affirmed itself as a
reliable and respected player in the field of
space research and exploration.

Given the current legal framework and limita-
tions deriving from the limited role granted by
treaties to the EU in the field of security and
defence, it appeared clear, from a pragmatic
perspective, to seek the development of its
security space capacities through the pursuit
of the industrial and commercial dimension
of the space sector. This consideration match-
es with the EU's initiatives since creating the
Directorate-General for Defence Industry
and Space, and the European Defence Fund,
the European Union Space Programme, and
the Horizon Europe fund represent the most
prominent example.

The rationale emerging from this set of ini-
tiatives and commitments lies on the possi-
bility of stimulating synergies and cross-fer-
tilisations between the civilian space industry
and the security and defence industry, as it is
enounced in EU’s Action Plan on Synergies
between civil, defence and space industries’,
tabled in 2021.

However positive the Action plan may be
for the defragmentation of EU initiatives




and directing EU funding in a more targeted
manner to produce as much impact as possi-
ble, other elements intervene to dampen the
Union’s efforts.

As section 3 underlines, relevant differences
still exist among Member States in how space
and its potential are perceived from a strate-
gic perspective. The existence of an opposite
strategic vision between France and Germany,
for instance, cannot but impact the European
space environment negatively by scattering
resources and political attention on different
and sometimes conflicting priorities.

For these reasons and for the crucial role that
Member States play in the arena of security
and defence policies, it seemed relevant to
pair the analysis of EU’s main space projects
under the EU Space Programme — Galileo,
EGNOS, Copernicus etc. — with a brief con-
sideration of the Permanent Structured Co-
operation.

PESCO, as underlined before, is the main fo-
rum under the EU institutional system within
which Member States can cooperate to estab-
lish joint capabilities or research and develop
technologies that are relevant for their securi-
ty and defence apparatuses, including in the
space sector. The function that PESCO may
serve in the landscape of the EU’s security
space policies stems from the fact that it could
offer the structure within which collaborative
projects and joint capabilities could be nur-
tured, thus decreasing the number of initia-

tives carried out by individual Member States.
The only way forward to pursue a European
security space policy that could live up to the
level of ambition of other international actors
passes through a coherent and effective in-
teraction of the tools presented above. In the
absence of a treaty revision that would confer
to the Union more competence both vis-a-vis
security and defence and the space sector, the
defragmentation efforts should be targeted on
multiple levels, and a deep and comprehen-
sive commitment by Member States would
be an indispensable condition to achieve this
goal.

This means that, even before favouring the
pooling of resources for developing joint ca-
pabilities and technologies within PESCO, it
would be vital to determine a common strate-
gic vision for space — for which the Strategic
Compass shall play a significant role.

Once a common understanding and vision
are set, and the priorities of Member States for
space will be — at least partially — reconciled,
it will be possible to make complete and ex-
tensive use of the tools and processes that are
currently available to the Union: this means
that the focus should be shifted to the interac-
tion between the EDF and PESCO, between
PESCO, CARD, and CDP and, no less im-
portantly, between those tools bolstering the
civilian and commercial sector and those that
are instead aimed at the security and defence
sector.
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