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DIRECTOR'S EDITORIAL

In the last decades, autonomous weapons have grown exponentially in the debate in the defence industry 
thus recently resulting pivotal in the defence industry itself. Yet at the EU level, the research and develop-
ment of such weapons remains a highly controversial topic. Moreover, R&D has been excluded from the 
previous legal framework such as the Procure-ment Directive and it is only to a certain extent introduced 
in the newly enacted European defence Fund. The problem is that autonomous weapons are excluded 
from the EU initia-tives, contrary to the International Rush in developing them. Furthermore, defence is 
the hot potato in general, for example, the first comprehensive legislation on AI systems advanced by the 
EU excludes the defence. Ultimately, the exclusion of the autonomous weapons and the defence in general 
from its scope, the EU is contradicting the very aim to become stra-tegically autonomous in defence and 
has no say neither in the R&D nor in procurement. In this context, this analysis aims to contribute to the 
academic debate of why the EU is taking such a position by studying the underlying causes thereof. In the 
light of the foregoing, this analysis aims to bridge between the political debate concerning the Autono-
mous weapons and the EU ambition in order to be a relevant international actor which is possible through 
harmonisation and mobilisation. This paper will firstly provide a background on the Common Security 
and Defence Policy followed by an analysis of the EU’s ambitions in becoming stra-tegically autonomous. 
Following this we will analyze the European Procurement Directive and the European Defence Fund. 
Lastly, an analysis on the application of the former legal instruments to the case study of autonomous 
weapons. This topic is therefore relevant for Finabel member states as it concerns the innovation trend in 
army capabilities that interest all the members and also the extent to which the EU can participate in the 
development of such capabilities. Nevertheless, this paper comes out from the shared perception at Finabel 
that innovation is the key for a bright future in European army interoperability field. In ar-my, as well 
as business organisations, the goal is to design new and modern technologies which allow the army itself 
to perform critical and strategic tasks more effectively. For these reasons, this paper can surely help gain 
a broader prospective regarding the newest developments and innovations in the European army which, 
in turn, might come useful to actually comprehend in which way the future steps are meant to be taken.

Mario Blokken
Director PSec
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ABBREVIATIONS

AG    Advocate General 

AI    Artificial Intelligence

AWS   Autonomous Weapons

CFSP    Common Foreign and Security Policy 

ECJ   Court of Justice of the European Union 

CSDP    Common Security and Defence Policy 

DPD   Defence Procurement Directive

EDA    European Defence Agency

EDAD   European Defence Action Plan 

EDEM   European Defence Equipment Market 

EDF   European Defence Fund 

EDIDP    European Defence Industrial Development Programme 

EDTIB    European Defence and Technological Industrial Base

EEAS   European External Action Service 

EU   European Union 

EUGS   European Union Global Strategy

LAWS    Lethal Autonomous Weapons Systems 

MS   Member States

NATO   North Atlantic Treaty Organization 

PADR   Preparatory Action on Defence Research 

PESCO    Permanent Structured Cooperation 

R&D   Research and Development

R&T   Research and Technology 

SME    Small and Medium Enterprises

TFEU    Treaty on the Functioning of the European Union 
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INTRODUCTION

1. Bruno Angelet and Ioannis Vrailas, European Defence in the Wake of the Lisbon Treaty (Ghent: Academia Press, 2008), 5-7; Thierry Tardy, “Does European Defence Really Matter? For-
tunes and Misfortunes of the Common Security and Defence Policy”, European Security, no. 2 (March 2018): 119, [online] Available: https://doi.org/10.1080/09662839.2018.1454434.
2. Sophia Besch, EU’s Institutional Framework Regarding Defence Matters (Luxembourg: Publications Office, 2020), 4.
3. Consolidated version of the Treaty on the Functioning of the European Union (13 December 2007), 2008/C 115/01 (hereafter TFEU).

Over the past decades, developing and im-
proving the EU’s policy in the field of security 
and defence has proven to be arduous.1 De-
fence and security are traditionally considered 
as belonging to national sovereignty. Similar-
ly, an EU industrial base is lacking or even 
non-existent as defence industries remain 
mostly nation-state focused.2 
For more than thirty years, any military role 
of the European Union had been out of the 
question. Defence policy, against all odds, 
found its way into the Maastricht Treaty in 

1993 and was later transposed in the Lisbon 
Treaty of 2009. Defence and security policy, 
according to the Treaty on the Functioning 
of the European Union (TFEU), is an inte-
gral part of the Common Foreign and Secu-
rity Policy of the EU.3 However, the TFEU 
specifically states that the common security 
and defence policy of the Union does not 
prejudice the specific character of the security 
and defence policy of certain member states. 
Therefore, according to the TFEU, the EU 
does not have an exclusive or shared compe-
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tence in defence, but it is rather characterised 
by intergovernmental cooperation.
Nevertheless, the Commission implied all the 
available legal, economic, and political tools 
to persuade the member states (MS) to in-
crease cooperation at EU level, especially re-
garding capability development. Its strenuous 
effort is to be acknowledged. The European 
Defence Procurement Directive 2009/81/EC 
(DPD) is an example as such, aiming to es-
tablish a competitive European single market 
for defence-related goods and services. How-
ever, its impact is limited because of the lack 
of coverage for R&D and due to the ease to 
bypass it under Article 13 and Article 346 
TFEU.
To reconcile the need for R&D at the EU 
level with the traditionally nationally oriented 
nature of defence and security policy as pre-
scribed by the Treaty,4 the European Defence 
Fund (EDF) was launched. It aims to fill the 
gaps of the DPD, tackle past deficiencies and 
increase European collaborative capability de-
velopment. This way, the EDF has the poten-
tial to remedy some of the downfalls of the 
DPD.
The DPD and the EDF clearly indicate the 
Commission's ambition to advance to a com-
mon security and defence policy to respond 
to internal and external crises as a common 
voice. This ambition, as stated in the 2016 
European Union Global Strategy (EUGS)5, 
is to reach “an appropriate level of strategic 
autonomy” to “ensure Europe’s ability to 
safeguard security within and beyond its bor-
ders”. However, it takes more than ambition 

4. Anna Bakker, Sven Biscop, Margriet Drent and Lennart Landman, Spearheading European Defence, (The Hague: The Clingendael Institute, 2016), 3.
5. High Representative of the Union for Foreign Affairs and Security Policy, Vice-President of the European Commission, and Head of the European Defence Agency, “EU Global Strate-
gy”, European External Action Service, June 2016 (hereafter EUGS 2016).
6. European Commission, “Communication from the Commission to the European Parliament, the European Council, the Council, the European Economic and Social Committee and 
the Committee of the Regions: European Defence Action Plan”, 30 November 2016, COM(2016), 950 final. 

and political will to get there. The EDF es-
pecially follows the European Defence Action 
Plan rationale, which states that for Europe 
to deliver on these capability priorities, it 
must create the conditions for more defence 
cooperation to maximise the output and the 
efficiency of defence spending. This should go 
hand-in-hand with a strong, competitive, and 
innovative defence industrial base.6 
This paper aims to see how legislative tools 
such as the DPD and EDF respond to the 
need to foster defence cooperation and devel-
opment to attain strategic autonomy from the 
initial phase of the capability development cy-
cle until its end. Chapter One will introduce 
the strategic autonomy concept, its history, 
and its relevance. This is to be followed by 
discussing the general aspects of the legislative 
initiatives, the DPD, and the EDF in Chap-
ter Two. The third chapter will continue an-
alysing the same legal instruments, but with 
a particular focus on Autonomous Weapons 
(AWS) as the case study. This allows for assess-
ing the extent to which the EU initiatives in 
security and defence are sufficient for attain-
ing strategic autonomy. 
The analysis will ultimately conclude that, 
regardless of the improvement brought about 
by both initiatives, AWS are excluded from 
both the DPD and the EDF. Therefore their 
development and procurement does not lie 
within the scope of EU law but is rather dealt 
with at the national level. This leads to the 
conclusion that the Common Security and 
Defence Policy is a fastidious ream of EU law.
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CHAPTER 1. STRATEGIC AUTONOMY OF THE EU

7. European External Action Service, (2016), ‘A Global Strategy for the European’s Union Foreign and Security Policy’, 3. [online] Available at: https://eeas.europa.eu/archives/docs/top_sto-
ries/pdf/eugs_review_web.pdf. 

The European Union’s foreign policy affairs 
and security and defence matters have always 
been the areas in which progressing and ad-
vancing has proved to be a challenging task. 
Despite the integration achievements accom-
plished in other EU fields, such as the Sin-
gle Market, the European Monetary Union, 
or the Common Agriculture Policy; the cul-
tural, identity, historical, and geographical 
differences between the MS have prevented 
the consolidation of a common strategic cul-
ture. In this context, as the main international 
events of the last years have proved, the EU 
is still unable to carry out military operations 
outside its borders, not even when the stabili-
ty of the European project itself is being called 
into question and challenged.7

A change in this trend arrived with the 2016 
European Union Global Strategy (EUGS), 
where it was acknowledged that there was a 
need for the EU to promote and defend its 
interests, to gain more global in-
fluence, and to act more strate-
gically to be less dependent on 
other global powers. From that 
moment on, strategic autonomy 
has become the main conceptual 
framework towards which those 
European institutions involved in 
the Common Foreign and Secu-
rity Policy (CFSP) and the Com-
mon Security and Defence Policy 
(CSDP) head their debates and 
efforts. The aforementioned Strat-

egy puts security and defence cooperation in 
the spotlight due to its fundamental and in-
dispensable role in the evolution and survival 
of the EU. To this end, different initiatives 
were launched, and mechanisms installed to 
consolidate the EU as a defensive actor with 
a single defence market backed by a strong 
military industry, such as the Permanent 
Structured Cooperation (PESCO), the EDF, 
and the DPD. To understand the scope and 
dimension of this relatively new concept, this 
chapter will analyse its geopolitical and his-
torical background to later focus on its precise 
meaning and how it is being implemented by 
the European institutions.

The Revival of the Common Security 
and Defence Policy

Over the past two decades, the CSDP wit-
nessed significant developments, both politi-

A general view of participants during the Meeting of Experts on Lethal 

Autonomous Weapons, UN Photo / Jean-Marc Ferré, 14 April 2015. 
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cally and institutionally. The Treaty of Lisbon 
introduced several changes regarding security 
and defence that enabled the strengthening of 
defence cooperation within the EU with the 
necessary flexibility and particular attention 
to collaborative defence research and capabil-
ity development.8 The CSDP thus received a 
new status and a more solid and prominent 
position within the EU institutional frame-
work. The most relevant modifications intro-
duced by the Lisbon Treaty were the merger of 
the CFSP and the CSDP, the creation of the 
function High Representative of the Union 
for Foreign Affairs and Security Policy, the es-
tablishment of the European External Action 
Service (EEAS), and the adoption of a legal 
basis to create PESCO for military capability 
development.9 Particularly noteworthy in the 
new CDSP is the commitment enshrined in 
the TEU to support the progressive develop-
ment of defence capabilities and research as 
well as to strengthen the industrial and tech-
nological base in the defence sector with the 
recently established European Defence Agen-
cy (EDA) as the key institution.10 In response 
to the traditional reluctance towards true EU 
defence integration, MS can join PESCO and 
the EDA voluntarily, both under the Coun-
cil's authority. In the same vein, the unanim-
ity requirement for CDSP decision-making 
by the Council is upheld except for several 
operational decisions regarding the EDA and 
PESCO.11 However, with the new tools and 
institutional design, the Treaty of Lisbon laid 
8. Bruno Angelet and Ioannis Vrailas, European Defence in the Wake of the Lisbon Treaty, 20; see Art. 42(4), 45(2) and 46 (2)(6), Consolidated version of the Treaty on the European 
Union (26 October 2012), 2012/C326/13 (hereafter TEU).
9. Art. 42 TEU (CDSP); art. 17 TEU (HR FSP); art. 27(3) TEU (EEAS); art. 42(6) and 46 TEU (PESCO); Bruno Angelet and Ioannis Vrailas, European Defence in the Wake of the 
Lisbon Treaty, 18; Sophia Besch, EU’s Institutional Framework Regarding Defence Matters, 5.
10. Art. 42(3) and 45 TEU.
11. Art. 42(4), art. 45(2) TEU; Bruno Angelet and Ioannis Vrailas, European Defence in the Wake of the Lisbon Treaty, 20.
12. Bruno Oliveira Martins and Jocelyn Mawdsley, “Sociotechnical Imaginaries of EU Defence: The Past and the Future in the European Defence Fund,” Journal of Common Market 
Studies (2021): 1, [online]. Available at: http://dx.doi.org/10.1111/jcms.13197; Thierry Tardy, “Does European defence really matter? Fortunes and misfortunes of the Common Security 
and Defence Policy”, 119-137; Sophia Besch, EU’s Institutional Framework Regarding Defence Matters, 5.
13. Fatma Zeynep Özurt, “Understanding the Continuity and Change in the European Union’s Policies on the Mediterranean and the MENA Region after the Arab “Spring” Uprisings”, 
Security Strategies Journal, Vol. 5, no. 29, (December 2019): 67.

the foundations for the EU to design and im-
plement its security and defence.
 In the first years after the Lisbon Treaty, not 
much progress was made in the EU's CDSP. 
However, over the years, several international 
events have taken place inside and outside EU 
borders with endless implications for Europe-
an security and stability. The challenges these 
international events pose for the EU and its 
MS have led to a renewed willingness to de-
velop and improve CDSP. In this context, the 
EU was able to use the possibilities the Lisbon 
Treaty provides, leading to more progress in 
European security and defence policy in the 
last five years than over the past decade.12

Especially the 2011 Arab Spring uprisings and 
the 2014 Crimea crisis proved the Union’s lack 
of reaction capacity and how it is not ready to 
face conflicts of such magnitude. The inability 
to act in these cases basically stems from the 
aforementioned divergent interests that the 
MS hold in the regions in question, making it 
almost impossible to reach common positions 
or to implement meaningful decisions regard-
ing security and defence affairs. 13 
Other external and internal developments 
have also challenged and undermined the 
EU’s position in the world, such as the 2016 
UK’s withdrawal from the EU and the Don-
ald Trump administration. Even though Brex-
it means losing one of the continent's great-
est military powers, it will also allow the EU 
to advance and progress in the security and 
defence field, as the UK has always blocked 
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any European initiative in this field given its 
alignment with the US and NATO. On the 
other side, the Donald Trump administration 
also challenged the stability of the EU, as he 
described NATO as obsolete and expressed 
the need to suppress it while contradictorily 
insisting on an increase in defence spending 
by the European allies. In addition to that, 
since the Obama administration, the US’ 
foreign policy has shifted its focus from Eu-
rope to the Asia-Pacific area, given the rise of 
China as a global power, hence decreasing its 
commitment to European security and im-
plicitly promoting European autonomy.14   
These geopolitical developments and the 
CSDP momentum were materialised in the 
2016 EUGS. This transcendent document 
sets out the challenges that the Union faces 
while analysing the European geopolitical 
landscape to determine which strategic lines 
of action the EU should adopt, always in 
accordance with the objectives and guiding 
principles established in the Treaties. In this 
sense, the EUGS detects a change in the inter-
national and European security environment 
and sets forth a strategy to cope with them. It 
remarks the need for the EU to become stra-
tegically autonomous and enhance its security 
and defence policy to grant the continuity of 
the European project. Indeed, suppose the EU 
wants to protect its interests while defending 
and conveying its fundamental values. In that 
case, strategic autonomy is necessary, as it im-
plies the ability to respond to external threats 

14. Eric Wilms, Lotte De Jong, Katarina Kertysova, Frank Bekkers, and Karlijn Jans, European Defence Fund: Challenges and Opportunities for Dutch Participation (The Hague: Hague 
Centre for Strategic Studies, 2018), 3. 
15. Ronja Kempin and Barbara Kunz, (2017) ‘France, Germany, and the Quest for European Strategic Autonomy’, Notes du Cerfa 141, Ifri, 10. [online] Available at: https://www.ifri.org/
sites/default/files/atoms/files/ndc_141_kempin_kunz_france_germany_european_strategic_autonomy_dec_2017.pdf. 
16. Ibid.
17. Ibid.
18. Ibid.
19. Dick Zandee, Bob Deen, Kimberley Kruijver, Adaja Stoetman, European Strategic Autonomy in Security and Defence, (The Hague: Clingendael Report, 2020), 8. [online] Available at: 
https://www.clingendael.org/sites/default/files/2020-12/Report_European_Strategic_Autonomy_December_2020.pdf. 

without relying on other actors. 
 
The Concept of Strategic Autonomy
 
Strategic autonomy is not defined in the 2016 
EUGS, but it is alluded to on different oc-
casions. This means that there are multiple 
approaches to understanding strategic auton-
omy as a concept. For example, it could be 
understood as the EU's ability to face differ-
ent threats without the current dependence 
on NATO. Still, it could also be understood 
as counting on the consolidation of a genuine 
defence industry. However, there are a series 
of common elements in all conceptions.15 
Firstly, there is always a political component 
related to the more strategic aspects, especial-
ly in decision-making.16 Secondly, there is an 
operational factor constituted by the civil or 
military capabilities available to the Union.17 
Lastly, there is an industrial component relat-
ed to the production of the necessary equip-
ment and materials.18

Therefore, strategic autonomy can be under-
stood as the ability of the Union to confront 
those threats that endanger any aspect of its 
integrity by its means and capabilities, while 
also counting on an appropriate organisation-
al structure and being supported by a true Eu-
ropean defence industry.19 In this way, strate-
gic autonomy is configured as the coexistence 
of the capacity for action, the capacity for 
organisation, and productive capacity, hereby 
constituting a Union able of maintaining se-
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curity within and outside its borders by itself, 
consolidating itself as a global actor providing 
global security. Nevertheless, the concept of 
strategic autonomy should have a more tan-
gible and delimited meaning. The current 
abstraction of this notion allows the member 
states an extensive interpretation of it, which 
could lead to its application based on national 
interests.
 
The Materialisation of Strategic 
Autonomy
 
Strategic autonomy is a long-term goal, 
meaning that it is expected to be achieved in 
the next decades. As stated above, one of its 
main pillars is the consolidation of an effec-
tive European defence industry able to pro-
vide member states with their defence and 
military needs. At the same time, this would 
also reinforce another of the backbones of 

20. European Defence Agency, (2019), ‘Defence Data 2018-2019: Key Findings and Analysis’, 4. [online] Available at: https://eda.europa.eu/docs/default-source/brochures/2019-eda-de-
fence-data-report.pdf 
21. Ibid.

strategic autonomy, the military capabilities 
available for the Union. In any case, if the EU 
wants to become strategically autonomous, 
both member states and the institutions will 
have to make great investments in security 
and defence capabilities and implement deep 
political and institutional changes. 
In this context, according to the latest Data 
Report from the EDA, the military spend-
ing of the member states of the EDA (all 
EU member states but Denmark) has been 
increasing since 2014. Before that, the main 
trend was a progressive decrease in the total 
defence expenditure of the 26 member states 
after the 2008 economic crisis. Here, national 
budgets were forced to implement restrictive 
economic measures, hence leaving defence 
and security in the background. According 
to the report, the total defence expenditure 
before the economic crisis was around € 180 
billion, reaching its lowest point in 2014 

with €156 billion.20 Howev-
er, since then, MS’ defence 
spending has been increas-
ing, reaching € 186 billion in 
2019.21

This tendency has also been 
reflected in the investments 
into defence equipment pro-
curement and research and 
development (R&D). The 
report remarks how the pro-
curement of new equipment 
has increased more exponen-
tially than the defence expen-
diture in R&D, as, in 2019, 
83.1% of defence invest-
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ments were spent by member states to procure 
new equipment, while funding for defence 
R&D stayed at 16.9%.22 Unfortunately, the 
procurement of defence equipment is being 
mostly handled by MS unilaterally, as shown 
in the 2019 report, which states that they 
spent only € 7 billion on the acquisition of 
new equipment in collaboration with other 
member states, representing 20% of the total 
defence equipment procurement.23 A similar 
inclination takes place in the field of defence 
R&D, where in 2019, MS only spent € 141 
million in cooperative R&D projects, the 
lowest level of collaborative spending ever re-
corded.24 
Considering this information, it is possible to 
see how security and defence are again becom-
ing a priority for member states, as is reflected 
in their national defence expenditures. This 
has not translated into an increased collabo-
ration and cooperation between them in joint 
defence equipment procurement and defence 
R&D projects which is problematic consider-
ing the EU’s long-term goal to become strate-
gically autonomous. However, the Union has 
indeed launched different frameworks and 
initiatives in which these deficiencies can be 
addressed. 
 At the political level, few advances have been 
achieved. Unanimity is still required for deci-
sions concerning the CFSP and CSDP, mean-
ing that all member states must agree to make 
a statement, a joint declaration, or take posi-
tion in an international conflict. This usually 
leads to long negotiations, delays, and block-

22. Ibid.
23. Ibid., 12.
24. Ibid., 14.
25. Arturo Alfonso Meiriño, ‘La Financiación de la Defensa en la UE’, Revista Española de Defensa, (February 2017): 52. [online] Available at: https://www.defensa.gob.es/Galerias/gabi-
nete/red/2017/red-336-financiacion-ue.pdf 
26. European Commission, (2019), ‘The European Defence Fund: Stepping up the EU’s Role as a Security and Defence Provider’. [online] Available at: https://ec.europa.eu/docsroom/
documents/34509/attachments/1/translations/en/renditions/pdf 

ings. However, increasing calls for the imple-
mentation of qualified majority mechanisms 
would allow the EU to decrease its reaction 
time, increase its reaction capacity, and act 
more strategically.
Regarding the aforementioned consolidation 
of the European defence industry and de-
fence market, the most prominent initiative 
in this field is the EDF, which, together with 
the DPD that will be introduced later, consti-
tutes a new framework to foster the collabo-
rative procurement of defence capabilities by 
MS. Therefore, this is related to the industrial 
component of the concept of strategic auton-
omy stated above. Nowadays, the European 
defence industry generates about €100,000 
million annually and approximately 1.4 mil-
lion jobs.25 However, this sector is fragmented 
and uncoordinated, with duplications in both 
production and research processes, making it 
a highly inefficient industry. It is estimated 
that the lack of cooperation between MS in 
the field of security and defence costs between 
€ 10 and € 25 billion yearly.26 To minimise 
this trend, the EDF was launched in 2017 to 
coordinate, complement, and expand nation-
al investments in defence research, the devel-
opment of prototypes, and the acquisition of 
military technology and equipment.
Interim Conclusion 
Considering all of the above, the debate on 
strategic autonomy reflects the evolution of 
the CSDP itself and how the Union's needs 
increasingly require joint and shared action 
by the MS. Therefore, strategic autonomy 
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implies a change in the paradigms of the 
CSDP and the Union itself: it is the goal to be 
achieved and the element around which the 
CSDP revolves.
As seen throughout this chapter, the Europe-
an institutions are focusing their efforts on 
consolidating the EU as a truly global secu-
rity actor. Here, strategic autonomy emerges 
as the path towards achieving this ambitious 
goal. One of the main pillars is establishing 
a competent defence industry able to provide 
MS with adequate defence and military capa-
bilities.
The EDF stands out as the most ambitious 
initiative in this field. It is the first time that 

27. European Commission, (2020), ‘Commission welcomes the political agreement on the European Defence Fund’, Press Release. [online] Available at: https://ec.europa.eu/commission/
presscorner/detail/en/IP_20_2319 
28. European Commission, “Report from the Commission to the European Parliament and the Council on the Implementation of Directive 2009/81/EC on Public Procurement in the 
Fields of Defence and Security, to Comply with Article 73(2) of that Directive”, 30 November 2011, COM(2016), 762 final, 2.

the Union will have a dedicated programme 
to support defence industrial cooperation.27 
At the same time, this new cooperative frame-
work aims to reinforce one of the main weak-
nesses in the defence industry sector, namely, 
the lack of collaborative defence procurement 
between MS. In this context, it must also be 
highlighted that the DPD constitutes the le-
gal tool that complements the institutional 
efforts in increasing the cooperative defence 
procurement between MS. The EU is setting 
up a legal and institutional network in secu-
rity and defence to progressively achieve the 
so-pursued strategic autonomy and become a 
credible global actor in the next decades. 

CHAPTER 2. EU INITIATIVES CONTRIBUTING
 TO THE EU’S STRATEGIC AUTONOMY 

DPD 2009/81 
 
The overwhelming success of the internal 
market has induced prices to lower and has 
significantly increased trade between MS. 
Therefore, it is no surprise that the Europe-
an Commission wants to do the same within 
the EU defence industry. So far, defence and 
security issues have predominantly been gov-
erned nationally, including the research, de-
velopment, and procurement of defence ma-
terial and arms. In particular, EU MS tend to 
exempt procurement of military equipment 
from EU procurement rules.28 However, they 
have recurrently acknowledged that they will 

need to outsource materials and arms and de-
fence services. This is where the DPD comes 
into effect. The most recent version of this 
Directive came about in 2009, amending 
the existing one from 2004. The Directive 
provides a legal framework on the rules for 
procuring war material, arms, and munitions 
for defence purposes. Within the scope of the 
Directive, there is also the procurement of 
sensitive equipment and services rendered for 
security purposes. In other words, the Direc-
tive regulates defence procurement contracts. 
The Directive was established using the pro-
cedure outlined in Article 251 of the Treaty 
establishing the European Community, com-
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bined with Article 47(2), 55, and 95. These 
legal bases fall under the internal market poli-
cy area.29 However, they are also complemen-
tary to the CSDP and CFSP policies. Indeed, 
the defence industry has been mentioned in 
multiple CSDP and CFSP annual reports due 
to the crucial role in ‘strengthening the EU’s 
strategic autonomy’.30 These reports also illus-
trate the importance that the Directive can 
have in improving efficiency by advocating 
for a fully integrated defence market.31 
The framework proposed by the Directive is an 
attempt of the EU to establish an EU Defence 
Equipment Market (EDEM) and strengthen 
the European Defence and Technological In-
dustrial Base (EDTIB).32 In response to the 
Council Common Position 2008/944/CFSP, 
the European Parlia-
ment has also stressed 
the importance of 
strengthening the ED-
TIB, as it will aid MS 
in further improving 
their security capabil-
ities.33 Therefore, the 
main objective of the 
Directive is to ensure 
that defence procure-
ment is governed by 
EU legislation that 
promotes the involve-
ment of Small and Me-
dium Sized Enterprises 
(SME) and is based on 

29. European Parliament and Council, Directive 2009/81/EC of 13 July 2009 on the Coordination of Procedures for the Award of Certain Works Contracts, Supply Contracts and Service 
Contracts by Contracting Authorities or Entities in the Fields of Defence and Security, and Amending Directives 2004/17/EC and 2004/18/EC”, OJEU L216/76.
30. European Parliament, Committee on Internal Market and Consumer Protection, “EU Defence Package: Defence Procurement and Intra-Community Transfers Directives: European 
Implementation Assessment”, October 2020, EPRS, PE 654.171 (hereafter EU Defence Package 2020).
31. Ibid., 32.
32. European Parliament, “Report on the Implementation of Directive 2009/81/EC, Concerning Procurement in the Fields of Defence and Security, and of Directive 2009/43/EC, Con-
cerning the Transfer of Defence-Related Products”, 8 March 2021, A9-0025/2021. 
33. EU Defence Package, 2020. 
34. European Commission, “Report on the Implementation of Directive 2009/81/EC on Public Procurement in the Fields of Defence and Security (...)”, 30 November 2011, 2.

transparency, competition, and equal treat-
ment.34 In other words, the EU is trying to 
create an environment similar to that of the 
internal market rules, so that defence compa-
nies from all MS have easy access to each oth-
er's defence markets. This way, the EU would 
be creating the optimal conditions for great-
er competition within the European defence 
market while simultaneously ensuring that 
MS’ national security interests and concerns 
are protected when needed. A second objec-
tive of the DPD is to complement the objec-
tives under the CDSP, notably, to strengthen 
MS defence capabilities and assist the EU in 
becoming strategically autonomous. 
The EU has developed many defence nov-
elties in the past years, including the most 

Secretary General speaks on transatlantic relations and European defence in Brussels, 
NATO, November 18, 2016
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recent EDF. As stated above, the purpose of 
these legislative tools is to increase the EU’s 
strategic autonomy and security capabilities. 
Notably, these defence tools exclude AWS 
from their scope despite being rapidly devel-
oped in foreign states. It follows that if the EU 
refrains from regulating and promoting AWS, 
it somewhat contradicts its aim of becoming 
strategically autonomous and strengthening 
its global role. 

Directive Innovations 
Since the Directive deals with sensitive con-
tracts, thus including sensitive information, 
several safeguards have been put into place 
to tender for this. These include the securi-
ty of classified information, for which the 

35. Art. 22, European Parliament and Council Directive 2009/81/EC.
36. Ibid., art. 23.

authorities may require such information to 
include specific commitments or sufficient 
information on certain elements of the con-
tract.35 Furthermore, the security of supply is 
also closely regulated by the Directive, partic-
ularly, the timing of the delivery of goods and 
services together with conformity with any 
other contractual specificity.36  The Directive 
has also created a further layer of regulation 
regarding subcontracting, as it defines spe-
cific rules for the former. Indeed, it aims to 
promote competition along the supply chain, 
thus including smaller companies as well. 
A further innovation of the DPD is the regu-
lation of offsets. This will allow MS to focus 
on the price and quality of the products and 
services, while disregarding any advantage 
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that enterprises could have based on offset 
packages.37 Offsets typically are additions 
included in the defence contracts, more im-
portant than the delivery of the equipment 
and therefore irrelevant towards the price and 
quality of the product.38 Indeed, the Europe-
an Commission believes that offsets should be 
eliminated as they hinder competition. Con-
sequently, the Commission declared that it 
would make a case-by-case assessment of the 
use of offsets justified by Article 346 TFEU.39 

Adverse Responses: Circumventing the 
Directive and Lacking Implementation
According to the European Defence Agen-
cy’s data from 2014 until 2019, the De-
fence Equipment Procurement Expenditure 
has been significantly rising.40 On the other 
hand, in 2013, the lowest level of European 
Collaborative Equipment Procurement was 
recorded.41 A few years later, in 2017, there 
was a record high expenditure in European 
Collaborative Equipment Procurement. The 
most recent data have shown that this level 
has again dropped by 6%.42 Hence, there has 
been a general increase in MS Defence Equip-
ment Procurement. However, Cooperative 
Equipment Procurement rates remain low. If 
MS were more cooperative with each other, 
prices would be lower for the procurement 
of weapons and the research would be more 
efficient. These figures have also shown that 
due to the sensitivity of military equipment 
procurement, MS have a preference to do so 

37. Jay Edwards, (2011), ‘The EU Defence and Security Procurement Directive: A Step Towards Affordability?’, International Security Programme Paper, Chatham House. [online] Avail-
able at: https://www.chathamhouse.org/sites/default/files/0811pp_edwards.pdf   
38. Ibid., 10.
39. Ibid.
40. European Defence Agency, “Defence data 2018 - 2019”, (Belgium, EDA, 2021) ISBN No. 978-92-95075-53-5, [online] Available at: https://eda.europa.eu/docs/default-source/bro-
chures/2019-eda-defence-data-report.pdf.
41. Ibid., 12.
42. Ibid.
43. Jay Edwards, (2011), ‘The EU Defence and Security Procurement Directive: A Step Towards Affordability?’ .

without cooperation from other MS.
The DPD could be extremely beneficial for 
the defence industry. Indeed, if MS were to 
fully comply with the Directive, it would be 
a catalyst for massive advances in research 
and development as well as greatly stimulate 
the industry and cross border trade. Howev-
er, the Directive has faced adverse responses 
as a number of MS remain strong advocates 
of national defence-industrial protection-
ism.43 This concept entails that MS wishes to 
keep sovereign control on defence issues and 
procure and produce within their national 
boundaries. The idea of national protection-
ism is facilitated by Article 346 TFEU which 
acts as a safeguard for national interests as it 
allows sensitive information concerning na-
tional security issues to remain confidential.
Furthermore, the Directive itself contains ex-
emptions that make it possible for MS to keep 
their defence industries outside of EU law. 
Besides, the possibilities to circumvent the 
Directive as well as its implementation by MS 
has been lacking. These three issues regarding 
the directive prompted by protectionism will 
be briefly discussed below.

Circumventing the Directive through Article 
346 TFEU

With Article 346 TFEU, MS are allowed to 
circumvent and undermine the Directive. 
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Indeed, this Article grants MS the power to 
concur Defence Agreements without being 
subject to the procurement rules, on the 
grounds that these contracts concern nation-
al security, or in other words, the “protection 
of the essential interests of its security which 
are connected to the production of trade or 
arms, munitions, and war material.”44 How-
ever, in an attempt to reduce the application 
of the exception under Article 346 TFEU, the 
European Commission has emphasised MS 
duty to individually assess whether circum-
venting the procurement rules are justified in 
that particular defence contract.45 This way, 
the Directive can tackle protectionism and si-
multaneously create a market for the defence 
industry at the EU level, promoting industri-
al competition, lowering prices, and ensuring 
compliance with the internal market rules. 

Exemptions Provided by the Directive Itself

Furthermore, MS may also avoid applying 
the 2009/81/EC Directive by seeking defence 
and supply contracts that remain under the 
numerical thresholds established in Article 
8 of the Directive. These thresholds entail 
that supply and service contracts under the 
value of € 412.000 do not qualify under the 
Procurement Directive. Work contracts that 
fall under the value of € 5.150.000 also are 
not obligated to comply with the Procure-
ment Directive. Thus, contracts under these 
amounts are not required to follow the rules 
and procedures under the DPD, providing 
MS another avenue to circumvent the Di-

44. Art. 346 TFEU.
45. Commission of the European Communities, “Interpretative communication on the application of Article 296 of the Treaty in the field of defence procurement”, 7 December 2006, 
COM(2006), 779 final.
46. Orsolya Tokaji-Nagy and Sead Kadic, Directive 2009/81/EC on EU Defence and Security Procurement: A major step towards creating a truly EU Defence Equipment Market To what 
extent has Directive 2009/81/EC been transposed into Hungarian and German national laws? A comparative Analysis’. (Maastricht: University of Maastricht, 2012), [online] Available at: 
file:///Users/RitaLobo/Downloads/tokaji.pdf  

rective.  Lastly, Article 13(c) of the Directive 
includes a list of specific exceptions to the 
Directive. Notably, one of these exceptions 
is the fact that cooperative programmes that 
have an R&D element and are conducted by 
at least two MS are excluded from the appli-
cability of the Directive.46

Issues with the Implementation and Progress of 
the Directive 

The transposition of the Directive 2009/81/
EC was on the 21st of August 2011. However, 
such transposition faced adversity by MS due 
to the sentiment of National Defence Protec-
tionism. Indeed, this was one of the biggest 
issues concerning the correct implementation 
and progress of the Directive. MS tend to 
protect national interests concerning either 
security or production of defence equipment. 
However, such implementation is also limited 
by the Directives self-imposing thresholds that 
allow the MS to circumvent the former. These 
thresholds include, for example, defence con-
tracts under the established values in Article 8 
of the Directive. Furthermore, MS may con-
sistently attempt to qualify a defence contract 
as ‘sensitive information’ concerning national 
security and therefore invoke the exemption 
in Article 346 TFEU. Thus, a large portion of 
high-profile and high-value defence contracts 
are handled outside the Directive. 
Evidently, the correct implementation of the 
Directive by all MS is paramount for the EU 
to ensure that its defence market is distinct. 
In fact, the Commission intended for the Di-
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rective to instil mutual trust, promote coop-
eration, and illustrate shared security and de-
fence interests between MS. However, if MS 
continue to have polarised views on the Di-
rective, the EU can potentially be left behind 
other emerging global actors and no longer be 
considered a leading power.47

Partial Success of the Directive 
According to the European Commission’s 
2016 evaluation of the objectives and princi-
ples of the DPD, they have only been partial-
ly achieved, with certain factors hindering the 
Directive from reaching its full potential. In 
fact, despite the large rise in defence contracts 
that have been signed under the supervision 
and application of the DPD, this number is 
still disproportionately represented regarding 
the MS who apply it. Therefore, there is still 
some inequality in regards to MS who have 
complied fully with the directive and others 
who have regularly circumvented the former 
and undermined the values promoted by 
the Directive, which include competition, 
transparency, and equal treatment within 
the Defence Market.48 Furthermore, this 
partial success of the 2019/81/EC Directive, 
to a certain extent, owes itself to the lack of 
specificity in regards to the application of the 
Directive in government vis-à-vis government 
defence deals, together with the procurement 
of defence equipment and services by a gov-
ernment agency or subcontracts performed by 
the former.  Additionally, the Directive failed 
to bring together the necessary level of SME 

47. Ibid.
48. EU Defence Package, 2020. 
49. European Commission, Report on the Implementation of Directive 2009/81/EC on Public Procurement in the Fields of Defence and Security (...), 8 March 2021. 
50. Justin Haner and Denise Garcia, (2019), ‘The Artificial Intelligence Arms Race: Trends and World Leaders in Autonomous Weapons Development’, Online Journal. [online] Available 
at: https://onlinelibrary.wiley.com/doi/full/10.1111/1758-5899.12713#gpol12713-bib-0006 
51. Francisco Veiga, (2020), ‘Industry Day: 2020: Military Attachés Portugal: European Defence Fund’. [online] Available at: https://www.iddportugal.pt/wp-content/uploads/2020/01/
COR-Francisco-Veiga-European-Defence-Fund-Industry-Day-2020.pdf 

participation.49 A study conducted by Cha-
tham House concluded that the success or 
failure of the Directive would depend large-
ly on its ability to add value by making de-
fence-industrial manufacturing more efficient 
and affordable. 

Absence of Autonomous Weapons 
Mentioned in the Procurement Directive 
As is evident from the analysis above, MS 
have shown extremely diverging opinions on 
regulating the defence market. They also show 
the same tone and opinion towards AWS and 
therefore struggle to reach a consensus to 
regulate these. For example, Austria has even 
called for a ban on AWS.50 However, techno-
logical advancements in AWS are rapidly out-
pacing existent international law and regula-
tion. This is a major reason why research and 
development of AWS are excluded from the 
Procurement Directive. Although, one can 
argue that the EU remedied this by including 
the former within the EDF, which will be an-
alysed in the section below. 
Indeed, both the DPD and the EDF were 
part of the Commission’s plan to renovate the 
industrial aspects of defence and, therefore, 
crucial for the 216 European Defence Action 
Plan.51 The EDF was actually developed to 
stimulate MS to procure defence equipment 
and therefore make significant advances in 
the European Defence Industry as well as 
promote industrial innovation. In the follow-
ing section, we will analyse the EDF and its 
novelty regarding the R&D of AWS. 
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EDF

The European Union does not carry much 
weight as a military power, mainly because 
its defence sector is too fragmented. Indeed, 
80% of procurement and 90% of research 
and technology (hereafter R&T) is spent at 
the national level, and there are six times as 
many different weapons systems in the EU as 
in the United States, with drastic economic 
consequences.52 The lack of coordination has 
also led to shortcomings in the transportation 
and support of strategically deployed forces, 
the refuelling of airborne combat aircraft, 
and tactical intelligence and surveillance of 
ground operations. The institutional changes 
regarding security and defence implemented 
with the Lisbon Treaty laid the foundation 
for new EU initiatives that would tackle the 
fragmented nature of the EU’s defence R&D, 
defence market, and industrial basis.53 The 
EDF and PESCO are two of those initia-
tives aimed at strengthening EU defence co-
operation and the EU’s military capabilities 
through collaborative defence research and 
capability development.54 Joint investments, 
as well as R&D of products and technologies, 
would promote and increase interoperability 
of the MS militaries and could lead to high 

52. Anthony Teasdale (ed.), Europe’s Two Trillion Euro Divided. Mapping the Cost of Non-Europe, 2019-24, (Brussels: EPRS Studies, European Parliament, 2019), 220, [online] Available 
at: https://www.europarl.europa.eu/thinktank/en/document.html?reference=EPRS_STU(2019)631745; European Commission, “Communication from the Commission to the European 
Parliament, the Council, the European Economic and Social Committee and the Committee of the Regions Launching the European Defence Fund”, Communication of 7 June 2017, 3. 
[online] Available at: https://ec.europa.eu/docsroom/documents/23605. 
53. Arnout Molenaar, “Unlocking European Defence: In Search of the Long Overdue Paradigm Shift”, Instituto Affari Internazionali, 2021, 14-15;  Bruno Angelet and Ioannis Vrailas, 
European Defence in the Wake of the Lisbon Treaty, 20; see art. 42(4), 45(2) and 46 (2)-(6) TEU.
54. Bruno Angelet and Ioannis Vrailas, European Defence in the Wake of the Lisbon Treaty, 20; see art. 42(4), 45(2) and 46 (2)(6) TEU.
55. European Parliament, “European Parliament Resolution of 20 January 2021 on Artificial Intelligence: Questions of Interpretation and Application of International Law in so Far as the 
EU is Affected in the Areas of Civil and Military Uses and of State Authority Outside the Scope of Criminal justice”, 21 January 2021, (202/2013(INI)), P9_TA(2021)0009.
56. Bruno Oliveira Martins and Jocelyn Mawdsley, “Sociotechnical Imaginaries of EU Defence: The Past and the Future in the European Defence Fund,” 1; Thierry Tardy, “Does European 
defence really matter? Fortunes and misfortunes of the Common Security and Defence Policy”, 120; Sophia Besch, EU’s institutional framework regarding defence matters, 5.
57. EUGS 2016; High Representative of the Union for Foreign Affairs and Security Policy, Vice-President of the European Commission, and Head of the European Defence Agency, 
“Roadmap on the follow-up to the EU Global Strategy”, European External Action Service, September 2016 (hereafter Roadmap 2016); High Representative of the Union for Foreign 
Affairs and Security Policy, Vice-President of the European Commission, and Head of the European Defence Agency, “Implementation Plan on Security and Defence”, 14 November 2016, 
14392/16 (hereafter Implementation Plan 2016); European Council, “Council conclusions on implementing the EU Global Strategy in the area of Security and Defence”, 14 November 
2016, 14149/16.
58. EUGS 2016, 19-20, 11 and 45-46; Roadmap 2016, 11; Implementation Plan 2016, 17, 20-29; European Council, “Council conclusions on implementing the EU Global Strategy in 
the area of Security and Defence”, 9-13.

economic growth and a significant potential 
dual-use.55 This way, the EDF and PESCO 
are two initiatives that complement previous 
initiatives, such as the Procurement Directive, 
which had only partial success in achieving a 
single defence market backed by an industrial 
base. The following chapter will elaborate on 
the establishment of the EDF and its main 
characteristics.

The Establishment of the EDF in Context
In the first years after the Lisbon Treaty, not 
much progress was made in the EU’s CDSP. 
However, since 2016, the EU has increased 
its commitment to CSDP.56 Noteworthy de-
velopments are the EU Global Strategy, its 
follow-up roadmap, and the Implementation 
Plan on Security and Defence, all published 
by the High Representative of Foreign Af-
fairs and Security Policy and later endorsed 
by the Council.57 These policy documents 
acknowledge the need and aim to increase 
joint capability development, collaborative 
procurement, and joint R&T.58  This way, 
they foreshadow, implicitly or explicitly, the 
creation of the EDF as a tool for this purpose. 
In this context, President of the Commission 
Juncker’s state of the union in September 
2016 acknowledged the lack of cooperation 
in defence matters and its financial conse-
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quences.59 He called for a strong European 
defence with a strong industrial base and an-
nounced that the Commission would shortly 
propose the establishment of the EDF to that 
end.60  Consequently, in November 2016, the 
EU Commission adopted the European De-
fence Action Plan (EDAP), which includes 
the plan to set up the EDF. The EDAP ac-
knowledged that the European Defence Mar-
ket is fragmented and has insufficient indus-
trial collaboration.61 Similarly to the DPD, 
the Commission stresses the need to tackle 
these deficiencies by improving the efficiency 
of defence spending and by contributing to 

59. President of the European Commission, State of the Union 2016, European Commission, September 2016, 19, [online] Available at: https://op.europa.eu/nl/publication-detail/-/publi-
cation/c9ff4ff6-9a81-11e6-9bca-01aa75ed71a1 
60. Ibid.
61. European Commission, “Communication from the Commission to the European Parliament, the European Council, the Council, the European Economic and Social Committee and 
the Committee of the Regions European Defence Action Plan”, 30 November 2016, COM/2016/0, 950 final, 2-3.
62. Ibid., 2-3.
63. Ibid., 3.

the progressive realisation of a single, strong 
defence market backed by a competitive and 
innovative defence industrial base.62 The 
EDAP is thus closely linked to the EUGS and 
the Implementation Plan on Security and De-
fence and supports their ambition to improve 
the entire operation of defence capability de-
velopment, from R&D to the production of 
the capability and its procurement.63 In this 
vein, the Commission refers to previous ef-
forts aimed at the progressive creation of a 
European defence market, such as the Pro-
curement Directive, but also points towards 
the negative trend in collaborative R&T, ca-

Ten years of the Lisbon Treaty and the Charter of Fundamental Rights, European Parliament, December 18, 2019 
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pability development, and procurement.64 
In response to this trend, the EDAP and its 
three pillars structure was adopted, whereby 
every pillar targets the different aspects of the 
Capability Development Cycle: launching the 
EDF, fostering investments in defence supply 
chains, and reinforcing the single market for 
defence.65 All three pillars share and contrib-
ute to the purpose of the DPD to create a 
competitive, transparent, and just single de-
fence market and, in particular, to increase 
European collaborative procurement.66  The 
next section will elaborate on the Commis-
sion’s proposal to establish the EDF as part 
of the EDAP, focusing on collaborative pro-
curement.

The EDF in the EDAP and the EDF Pilot 
Projects
The EDAP mentions that the EDF will have 
two complementary financing structures, or 
windows, namely a research window and a 
capability window, which will be launched 
in a phased manner.67 These windows com-
plement each other, but have a distinct legal 
nature and separate sources of financing.68 

The Research Window

The research window focuses on funding col-
laborative research in defence technologies 
and products.69 Because national expenditure 
for defence R&T had been in decline the years 
before the EDAP, the Commission wants to 
64. Ibid., 4-5.
65. Ibid., 5.
66. Ibid., 5.
67. Ibid., 5.
68. Ibid.
69. Ibid., 5 and 7.
70. Ibid., 7.
71. Ibid.
72. Ibid.
73. Ibid.
74. Ibid 8.

see an increase of investments in defence re-
search both at the national and the EU lev-
el.70 The research window of the EDF aims to 
mobilise EU funds for this purpose. This way, 
the research window does not directly con-
tribute to collaborative procurement. Howev-
er, by financially supporting the first step in 
the Joint Capability Development Cycle, the 
research window incentivises defence cooper-
ation and contributes to the European single 
defence market and consequently might pos-
itively affect collaborative procurement. Still, 
the funding is considered complementary to 
national defence research efforts and seeks to 
catalyse national defence research.71 
More concretely, the Commission planned 
to launch the research window of the EDF 
in two phases. Firstly, from 2017 until 2019, 
the Preparatory Action on Defence Research 
(PADR) took place as a pilot project for the 
research window, with a budget of € 90 mil-
lion.72 After PADR, the research window 
would take the form of a European defence 
research programme within the multiannual 
framework after 2020.73 Thus both PADR 
and its successor will be funded entirely by 
the EU budget. The actual governance and 
implementation of the programme, as well 
as the structure of the dialogue between the 
stakeholders, Commission, MS and industry, 
was left open for discussion.74 
In 2017, the PADR was launched by pub-
lishing the first call for research related to un-
manned systems, technology, and products in 
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the context of Force Protection and Soldier 
Systems and Strategic Technology Foresight.75 
Only consortia consisting of legal entities 
from at least three different participating 
countries could take part.76 Simultaneously, 
the Commission entrusted the governance of 
the PADR to the EDA by means of a dele-
gation agreement.77 In 2018 and 2019, the 
Commission and EDA launched other calls 
for defence research under the auspices of 
the PADR under the same conditions. These 
topics were distinctively European, such as 
reconfigurable system-on-a-chip for defence 
purposes, high power laser effector,  strategic 
technological foresight for 2018,78 and Elec-
tromagnetic Spectrum Dominance, Future 
Disruptive and Defence Technologies and 
Interoperability standards for military un-
manned systems for 2019).79 In total, 18 proj-
ects were started whereby over 200 actors in 
22 EU MS benefited from the PADR funds.80 

The Capability Window

The capability window aims at supporting 
collaborative development of defence capa-
bilities, i.e. military assets such as material 
equipment and technologies.81 It aims to 
counter the lack of coordination in capability 

75. European Commission, “Appendix 1 to annex 1 to Commission Decision on the financing of the ‘Preparatory action on Defence research’ and the use of unit costs for the year 2017”, 
11 April 2017, C(2017), 2262 final; European Commission, “Commission Decision of 11.4.2017 on the financing of the ‘Preparatory action on Defence research’ and the use of unit costs 
for the year 2017”, 11 April 2017, C(2017), 2262 final.
76. Frédéric Mauro, Edouard Simon, Ana Isabel Xavier, Review of the Preparatory Action on Defence Research (PADR) and European Defence Industrial Development Programme 
(EDIDP): Lessons For the Implementation of the European Defence Fund (EDF) (European Union: Brussels, 2021), 7.
77. Delegation Agreement Between the European Union Represented by the European Commission and the European Defence Agency on the Implementation of a Preparatory Action on 
Defence Research, 31 May 2017, [online] Available at: https://eda.europa.eu/what-we-do/all-activities/activities-search/pilot-project-and-preparatory-action-for-defence-research
78. European Commission, “Commission Decision of 9.3.2018 on the Adoption of the Work Programme for 2018 and on the Financing of the ‘Preparatory action on Defence research’, 
and Authorising the Use of Unit Costs Under the Preparatory Action”, 9 March 2018, C(2018) 1383 final.
79. European Commission, “Commission Decision of 19.3.2019 on the Financing of the ‘Preparatory Action on Defence Research’ and the Adoption of the Work Programme for 2019”, 
19 March 2019, C(2019), 1873 final.
80. Dick Zandee, European Defence Fund: The Real Test is yet to Come, (The Hague: Clingendael Netherlands Institute of International Relations, 2021), 2; Frédéric Mauro, et al., Review 
of the Preparatory Action on Defence Research (PADR) and European Defence Industrial Development Programme (EDIDP), 7.
81. Ibid., 6.
82. Ibid., 9.
83. Ibid.
84. Ibid., 6 and 10.
85. Ibid., 9-10.
86. Ibid., 10.
87. Frédéric Mauro, et al., Review of the Preparatory Action on Defence Research (PADR) and European Defence Industrial Development Programme (EDIDP), 9.

development and the financial and practical 
inefficiencies that come with it.82 Namely, the 
capability window creates joint financing of 
the development and procurement of defence 
capabilities.83 Hence, it directly supports col-
laborative procurement and the European 
single defence market. This window is funded 
by the EU budget and the national contribu-
tions of MS willing to participate.84 While the 
specifics are left to be developed in the future, 
the EDAP proposes a double-layered struc-
ture of the capability window.
On the one hand, there is an umbrella struc-
ture, open for all MS, in the form of a frame-
work consisting of common legal and finan-
cial tools that would support the MS.85 On 
the other hand, there are specific projects in 
capability development where MS can partic-
ipate at will. Each project would be governed 
by the participating MS within the boundar-
ies set by the umbrella structure.86

The specifics and practicalities of the capa-
bility window were left unattended in the 
EDAP. In 2018,  the European Defence In-
dustrial Development Programme (EDIDP) 
was introduced by means of a regulation, 
hence launching the capability window of the 
EDF.87 The EDIDP intended to serve as the 
pilot project for the capability window of the 
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EDF running from 2019 until 2020 with a 
budget of € 500 million.88 Under the EDIDP, 
21 calls were launched in 2019 and 2020.89 As 
with PADR, consortia who want to apply for 
funding under EDIDP have to be composed 
of at least three entities from three different 
MS.90 In total, 16 projects received funding 
under the EDIDP, involving 166 entities 
from 24 MS.

The Actual EDF

In June 2018, the Commission proposed the 
regulation which sets up the EDF within the 
2021-2027 multiannual financial framework, 
building on the experiences gained from 

88. European Commission, “Commission Implementing Decision of 19.3.2019 on the financing of the European Defence Industrial Development Programme and the adoption of 
the work programme for the years 2019 and 2020”, 19 March 2019, C(2019), 2205 final; European Parliament and European Council, “Regulation (EU) 2018/1092 of the European 
Parliament and of the Council of 18 July 2018 Establishing the European Defence Industrial Development Programme Aiming at Supporting the Competitiveness and Innovation Capacity 
of the Union’s Defence Industry”, 7 August 2018, OJEU L200/30.
89 Frédéric Mauro, et al., Review of the Preparatory Action on Defence Research (PADR) and European Defence Industrial Development Programme (EDIDP), 9-10.
90. Art. 6(2), Regulation 2018/1092.
91. European Commission, “Proposal for a Regulation of the European Parliament and the Council establishing the European Defence Fund”,  13 June 2018, COM/2018/476 final - 
2018/0254 (COD), (hereafter EDF Proposal).
92. European Council (14 December 2020), Provisional agreement reached on setting-up the European Defence Fund, Press Release, https://www.consilium.europa.eu/en/press/press-re-
leases/2020/12/14/provisional-agreement-reached-on-setting-up-the-european-defence-fund/ 
93. EDF Proposal, 24 (art. 4); Frédéric Mauro, et al., Review of the Preparatory Action on Defence Research (PADR) and European Defence Industrial Development Programme (EDIDP), 
14. 
94. European Council (14 December 2020), Provisional agreement reached on setting-up the European Defence Fund, Press Release, https://www.consilium.europa.eu/en/press/press-re-
leases/2020/12/14/provisional-agreement-reached-on-setting-up-the-european-defence-fund/; 
95. EDF Proposal, 2 and 22.

PADR and EDIDP.91 In De-
cember 2020, the Council 
reached a provisional po-
litical agreement with the 
European Parliament on 
the regulation establishing 
the EDF within the context 
of the Multiannual Finan-
cial Framework for 2021-
2027.92 The Commission 
originally proposed to allo-
cate € 13 billion to the EDF, 
of which 4,1 billion would 
be spent on defence research 
and 8,9 billion on capability 
development.93 This budget 

was cut during the negotiations in the Coun-
cil, now only € 7,9 billion will be dedicated to 
the EDF, of which 2,6 billion will be allocated 
for the research window and 5,3 billion for 
the capability window.94

Legal Basis

The EDF proposal explicitly reaffirms the 
EDF’s aim to foster the competitiveness and 
innovativeness of the Union’s defence, tech-
nological, and industrial base by supporting 
collaborative defence-oriented R&D activi-
ties.95 In this vein, the Commission invokes 
Article 173 of the TFEU as a legal basis that 
allows for legislative action to encourage the 
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development of and cooperation between un-
dertakings and foster better exploitation of the 
industrial potential of innovation policies, re-
search, and technological development. Since 
the EDF also supports joint defence research, 
the Commission uses Article 182 TFEU as an 
additional basis for the proposal.

The Ratio Legis of the EDF

The EDF was launched by an initiative of the 
European Commission to support collabora-
tive R&D defence and promote an innovative 
and competitive industrial base in the defence 
sector. It aims to contribute to and strengthen 
the competitiveness and efficiency of the de-
fence industry at the European level. Thus, for 
the EDF to intervene in the financing of proj-
ects, MS must demonstrate their intention to 
jointly procure the final product or to obtain 
the benefits of the technology, as reflected in 
the EDF Proposal. This can be done in partic-
ular through cross-border procurement. Fur-
thermore, to ensure the competitiveness and 
innovation of the European defence industry, 
actions must be sustainable both in the medi-
um and the long term.
One of the main factors affecting the compet-
itiveness and innovative capacity of defence 
programmes is their cost. Indeed, the defence 
sector is experiencing an increase in equip-
ment expenses, which in turn is resulting in 
higher R&D costs. The EDF aims to alleviate 
this cost escalation by shifting the burden of 
these costs to the EU level with the under-
lying objective of increasing cooperation be-
tween MS in the joint research and develop-
ment of new defence technologies. 
In the defence sector, it is not possible to fol-

low conventional rules regarding more tra-
ditional commercial markets. Here, demand 
comes from MS and associated countries, 
and they are the ones who control the pro-
curement of defence-related products and 
technologies. Thus, it is often the MS and 
associated countries that are paying the full 
R&D costs. To encourage MS to collaborate 
on defence, the EDF aims to cover all costs 
before the prototyping phase.
This phase is crucial, in that it consolidates 
the investments made by the MS (and asso-
ciated countries) and begins the process of 
acquiring future products and technologies. 
During this phase, MS agree on the necessary 
commitments, including cost allocation and 
ownership issues. To ensure the credibility of 
their commitment, the EDF should not ex-
ceed 20% of the eligible costs. EDF provides 
funding for collaborative R&T and R&D, 
but this funding is more important when it 
is a PESCO project. It goes to 20% and in-
creases to 30% in the framework of PESCO 
projects. Once the prototype phase is over, 
the EDF should contribute up to 80% of the 
costs. At this stage, the actions are close to the 
finalisation of the product and technology 
and can generate substantial costs.
The objective of scaling up defence R&T in-
vestment is to maintain or acquire key tech-
nologies and industrial capabilities. This ca-
pability-based approach, which is based on 
priorities set by the MS, requires their close 
involvement throughout the process. It is in-
deed vital to solve European military short-
falls by investing in modern capability assets. 
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Rules on Funding 

More practically, the EDF Proposal sets forth 
the budget allocation and prescribes the rules 
for obtaining funding under the EDF.96 In 
particular, the EDF Proposal identifies the 
conditions under which entities and their 
projects are eligible for funding.97 Firstly, 
only entities established in the EU or an as-
sociated country, who have their executive 
management structures in the Union or an 
associated country and are not controlled by a 
non-associated third country or by a non-as-
sociated third country entity, are eligible for 
funding.98 However, by derogation, an entity 
who is under the control of a non-associated 
third country or entity can still be eligible for 
funding under several conditions.99 Similarly, 
the EDF requires that all infrastructure, facil-
ities, assets, and resources used in actions fi-
nanced under the EDF shall be located on the 
territory of the Union or associated countries 
with the same derogation to this requirement 
as in the eligibility of the entities.100 Secondly, 
the EDF Proposal stipulates the objectives to 
which the projects requesting funding need to 
be related.101 It also requires that the projects 
must involve three legal entities established in 
at least three different MS to be eligible for 
funding.102 Hence, this requirement limits 
the scope of the EDF to collaborative proj-
ects with the involvement of at least three 
MS. These eligibility rules reflect the EDF’s 
emphasis on supporting collaborative R&D 

96. Ibid., 5 and 22.
97. Ibid., art. 10-11.
98. Ibid.,. art. 10(1).
99. Ibid., art. 10(2).
100. Ibid., art. 10(3) and 10(4).
101. Ibid., art. 11(2) and 11(3).
102. Ibid., art. 11(4).
103. European Commission, “Report from the Commission to the European Parliament and the Council on the implementation of the Directive 2009/81/EC on public procurement in 
the fields of defence and security, to comply with Article 73(2) of that Directive”, November 30th, 2016, COM(2016), 762 final.

done within the auspices of the EU for the 
sake of creating more European defence co-
operation at all levels of the Capability Devel-
opment Cycle.

Interim Conclusion

The foregoing overview of the EDF and the 
DPD reveal that, despite some differences, 
they share the aim to establish a competitive 
and innovative single defence market backed 
by a strong industrial base as part of the long-
term objective of strategic autonomy. The 
DPD, adopted as a single market instrument, 
establishes a common legal framework that 
ensures transparency, equal treatment, and 
competitiveness in defence procurement for 
this purpose. On the other hand, the EDF 
contributes to this aim by providing financial 
support for collaborative defence R&D. They 
are thus complementary initiatives towards 
the realisation of a single defence market with 
a cooperating industrial base. 
The European Commission's evaluation re-
port on the DPD 2009/81/EC103 has revealed 
that the directive did not fully achieve its de-
sired effect. Indeed, there was a significant rise 
of defence procurement within the EU but 
significantly less participation in collaborative 
defence procurement. Simultaneously, the 
implementation of the Directive by MS has 
been problematic. In fact, the degree of appli-
cation of the Directive is disproportionately 
distributed between MS, and a great deal of 
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high-value defence contracts are continuous-
ly being signed outside the Directive. In this 
context, the European Commission has called 
for a stricter application of the exception un-
der Article 346 TFEU, demanding a case-by-
case assessment each time to avoid that MS 
continue to unnecessarily circumvent the 
DPD. The partial success of the Directive is 
also due to its failure to accommodate the 
necessary level of SMEs. 
Therefore, the EDF project was launched in 
2016 to remedy the limited success of the Di-
rective and bring MS together through finan-
cial support for collaborative defence R&D. 
However, quite a significant number of the 
technologies developed under the EDF have 
a potential dual-use, including the military 
one. Technologies employed in the defence 
sector could raise some questions that could 
lead to radical change in the way defence busi-
ness is conducted. These technologies include 
cryptography, radar, positioning systems, big 
data, and artificial intelligence. They can be 
identified as disruptive, and it is therefore im-
perative to support their development wisely. 

104. European Commission, (2021), ‘Defence Industry and Shape’. [online] Available at: https://ec.europa.eu/defence-industry-space/eu-defence-industry/european-defence-fund-edf_en.

Indeed, these technologies can provide oper-
ational advantages, as, needless to say, these 
developments will provide considerable in-
dustrial and economic benefits.104 Lethal au-
tonomous weapons systems (hereafter LAWS) 
are part of the emergence of artificial intelli-
gence (hereafter AI) technologies. It is worth 
noting that these weapons are not regulated 
by any European or international convention. 
The funding for R&D of weapons that op-
erate without significant human control has 
given rise to debate. However, EU states have 
been reluctant to tackle the question of au-
tonomous weapons both in the directive and 
in the EDF.
The present chapter deals with the aforemen-
tioned initiatives, describing their general as-
pects and novelties in the EU’s plan to achieve 
strategic autonomy. The next chapter will 
address how the DPD and the EDF, despite 
their common ambition, exclude AWS. It will 
further explain how MS circumvent the DPD 
for R&D of AWS and demonstrate that the 
EDF is going down the same path.

CHAPTER 3. ANALYSIS OF THE EU LEGAL INSTRUMENTS
IN SECURITY AND DEFENCE.

AUTONOMOUS WEAPONS CASE STUDY

While both the DPD and EDF aim to foster 
collaborative defence R&D for the sake of the 
creation of an EU single defence market with 
a competitive industrial base, both initiatives 
appear to exclude R&D on one of the most 

important and most researched technological 
developments in the defence sector: AWS. 
In this vein, Chapter Three will analyse the 
DPD and the EDF to substantiate the argu-
ment that neither of them regulates AWS. 
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The latter has banned the R&D on AWS for 
Human Rights considerations, while the Au-
tonomous systems are on the Defence Agenda 
of the international actors. The first section 
will analyse Article 346 TFEU and Article 
13(c) of the DPD and demonstrate that these 
provisions allow MS to legally circumvent the 
Directive. Section Two will analyse the case 
study through the prism of the newest initia-
tive: the EDF, which brings about a change 
in the R&D at the EU level yet excludes the 
AWS from its scope due to the European Par-
liament Resolution from 2018.

DPD in the Context of Autonomous 
Weapons 

As previously discussed in Chapter Two, the 
DPD has had only partial success in terms of 
implementation and application. One of the 
main criticisms is the lack of provisions on 
R&D. The present section will continue to 
discuss the Directive in the context of AWS, 
particularly that the circumvention thereof 
can take place under two legal bases: Article 
13 thereof and Article 346 TFEU. The pres-
ent chapter will analyse both ways of exclu-
sion that will ultimately conclude that the 
AWS are outside the scope of the Directive 
and try, if possible, to seek some avenues for 
EU intervention.  

Circumvention by Article 13(c) of the 
DPD
First of all, Article 13(c) states that contracts 
awarded in the framework of a cooperative 
programme based on R&D, conducted joint-
ly by at least two MS for the development of a 
new product and, where applicable, the later 

phases of all or part of the life cycle of this 
product, are excluded from the scope of the 
Directive. Upon the conclusion of such a co-
operative programme between MS, they shall 
indicate to the Commission the share of R&D 
expenditure relative to the overall cost of the 
programme, the cost-sharing agreement, as 
well as the intended share of purchases per 
MS, if any. Therefore, the only implication of 
the Commission in the R&D is limited to the 
notification as such.
Notwithstanding, Recital 34 stipulated that 
the Directive does not apply to R&D, which 
is financed by the MS. It emphasises that the 
R&D contracts where the benefits accrue 
exclusively to the contracting authority/en-
tity, because it is wholly remunerated by the 
contracting authority/entity are therefore not 
covered by this Directive. Therefore, one can 
argue that EU financing can legally avoid such 
a legal limitation. With a proper regulation 
on AWS and certain conditions in place for 
financing, the Commission could have used, 
in principle, the present Directive. However, 
such weapons have been excluded from the 
outset, cutting off a possible avenue. 
According to Article 1 (27) of the DPD, 
elaborated further in Recital 13 thereof, the 
definition of R&D has been limited by the 
Directive to three areas: fundamental re-
search, applied research, and experimental de-
velopment. Yet, even though the autonomous 
weapons would check any of the types men-
tioned, it remains that the creation of AWS 
has no scrutiny at this point as it is excluded 
from the EDF, as will be explained in the sec-
ond section of this chapter. It seems plausible 
that the procurement thereof can be ruled out 
by invoking sensitivity for national security 
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and defence sovereignty. 

Article 346 TFEU as a Derogation
Secondly, even though the 2009 DPD has 
amended the Public Procurement Directive 
from 2014, the former remains to be subject 
to derogative provisions of Article 346 TFEU 
according to Article 2 of the DPD. The Direc-
tive – as an instrument of secondary EU law 
– does not change the Treaty and must abide 
by the Treaty, which is primary EU law.105 
Therefore, its application is subject to the ex-
ceptions provided for by the TFEU, particu-
larly Article 346 TFEU. 
In the context of defence, Article 346 TFEU 
is the most relevant Treaty-based derogation. 
This derogation implies that contracts may be 
awarded without applying the Directive in 

105. Art. 346 TFEU.

cases where this is necessary to protect the es-
sential security interests of a MS.  This points 
towards the fact that states might invoke the 
present derogation to legally circumvent Arti-
cle 10, which states that the DPD shall apply 
to public contracts awarded in the fields of 
defence and security.
Article 346 TFEU establishes that MS may 
exclude the application of the TFEU in two 
situations: firstly, in the case that the applica-
tion of the rules of the Treaty would involve 
the disclosure of information which would be 
contrary to the essential security interests of 
a MS or secondly, when a MS considers that 
it is necessary to exclude the application of 
the Treaty for the protection of the essential 
interests of its security in relation to the pro-
duction of or trade in arms, munitions, and 
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war material. 
The definition of their essential security inter-
ests is the sole responsibility of MS, as clear-
ly stated by the Court in Fiocchi Munizioni 
SpA.106 Notwithstanding, in a series of recent 
judgements,107 Article 346 TFEU does not 
allow MS to depart from the provisions of 
the Treaty by nothing more than simply re-
ferring to such interests. The Court of Justice 
of the European Union (hereafter ECJ) has 
also stated that the derogation under Article 
346 TFEU is limited to exceptional and clear-
ly defined cases, and that the measures taken 
must not go beyond the limits of such cases.108 
Like any other derogation from fundamental 
freedoms, it has to be interpreted strictly.109

Suppose a MS intends to rely on Article 346 
TFEU to award a contract covered by the 
Directive (or by Directives 2004/17/EC or 
2004/18/EC) without observing the proce-
dural requirements laid down by those Di-
rectives. In that case, it must ensure that the 
measure chosen, e.g. the direct award of the 
contract to a specific producer, is necessary to 
protect its essential security interest. The deci-
sion to use Article 346 TFEU must therefore 
be based on a case-by-case assessment which 
identifies the essential security interests at 
stake and evaluates the necessity of the spe-
cific measure, i.e. the non-application of the 
Directive, taking into account the principle of 
proportionality and the need for a strict inter-
pretation of Article 346 TFEU. 
It is acknowledged that there may still be con-
tracts which, for example, necessitate such ex-

106. ECJ,  Fiocchi Munizioni SpA v Commission, Case T-26/01, (30 September 2003), EU:T:2003:248, §58.
107. ECJ, Commission v Finland,  Case C-284/05, (5 December 2009), §47; ECJ,  Commission v Sweden, C-294/05, (15 December 2009), ECLI:EU:C:2009:779,  §45; ECJ, Commis-
sion v Germany, C-372/05, (15 December 2009), ECLI:EU:C:2009:780, §70; ECJ, Commission v Italy, C-387/05, (15 December 2009), ECLI:EU:C:2009:781, §47; ECJ, Commission v 
Greece, C-409/05, (15 December 2009), ECLI:EU:C:2009:782, §52.
108. ECJ, Commission v Spain, Case C-414/97, (16 September 1999), ECR I-05585, §22. 
109. ECJ, European Commission v Italian Republic, Case C-239/06, (15 December 2009),
ECLI:EU:C:2009:784, §69.
110. Recital 16, European Parliament and Council, Directive 2009/81/EC.

tremely demanding requirements in terms of 
security of supply, or which are so confiden-
tial or important for national sovereignty, that 
even the specific provisions of DPD would 
not be sufficient to safeguard a MS essential 
security interests.110 In these cases, the MS 
concerned must ensure and, if necessary, be 
able to demonstrate that the concrete measure 
taken is objectively suitable for the protection 
of the essential security interest identified and 
that, in qualitative and quantitative terms, it 
does not go beyond what is strictly necessary 
for that purpose.

Previous ECJ Case-Law on Article 346 
TFEU
In the Insinööritoimisto InsTiimi Oy case, the 
Advocate General (hereafter AG) of the ECJ 
clearly stated the conditions under which the 
MS may derogate from EU legislation in con-
nection with their defence and their armed 
forces. The question, in this case, was whether 
the award of a public contract in the field of 
defence might disregard the rules laid down 
in Directive 2004/18, where the intended 
purpose of the object of procurement is spe-
cifically military. Still, there also exist largely 
similar civilian applications. It stated that the 
procurement has to fulfil the condition that 
such equipment must be intended specifi-
cally for military purposes. It is not possible 
to infer whether a product is intended solely 
for military purposes because an MS armed 
forces act as the purchaser or another public 
authority purchases the product for the armed 
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forces. Otherwise, any pencil could become 
a military product merely because it is pur-
chased for the military. This would run count-
er to the requirement of a strict interpretation 
of Article 346(1)(b) TFEU and impair the 
principle of the internal market excessively.111 
The AG reiterated the findings of the Com-
mission v Italy112 case law that it isn’t sufficient 
that a product is merely suited for military 
use and thus will possibly be used for military 
purposes. In the aforementioned case law, the 
Court ruled that the helicopters which had 
been purchased by the Italian State, without 
any competitive tendering procedure, did not 
come under Article 346 TFEU because they 
were certainly for civilian use and only possi-
bly for military use. Therefore, this is a possi-
ble avenue for the Commission to intervene 
under the condition that it has a dual pur-
pose. If the MS intend the AWS for exclusive-
ly military purposes, such legal circumvention 
is possible.
Indeed, in the case of products such as vehi-
cles, aircraft, etc., the specific military purpose 
must be positively demonstrated, because ci-
vilian use is also conceivable.113 Therefore, in 
the ECJ`s case law, Article 346 TFEU has 
been narrowly interpreted, yet broadly for ex-
clusive defence purposes. If, for instance, cer-
tain weapons have both a military and civilian 
purpose, then Article 346 TFEU cannot really 
stand114 , and it has to be demonstrated with 
evidence of the intended military purpose.115

Indeed, the ECJ has shifted its approach re-

111. AG, Insinööritoimisto InsTiimi Oy, Case C-615/10, (19 January 2012), ECLI:EU:C:2012:26,
§46.
112. ECJ, Commission v Italy (‘Agusta’) Case C-337/05 (8 April 2008), ECLI:EU:C:2008:203, §§27/48-49.
113. Ibid., §50.
114. ECJ, Commission v Spain, §22. 
115. ECJ, Commission v Italy (`Agusta`), §68. 
116. Vincenzo Randazzo, “Article 346 and the qualified application of EU law to defence” EU Institute for Security Studies no. 22 (July 2014): 1-4, [online]. Available at :https://www.iss.
europa.eu/sites/default/files/EUISSFiles/Brief_22_Article_346.pdf
117 ECJ, Veli Elshani v Hauptzollamt Linz, C-459/07, (2 April 2009), ECLI:EU:C:2009:224.

lated to Article 346 TFEU for a stricter assess-
ment because MS have long avoided applying 
EU law to defence by extensively relying, im-
plicitly or explicitly, on Article 346. The un-
derlying assumption was that, based on this 
provision, activities related to the production 
of (and trade in) arms and war material were 
automatically excluded from EU law. In other 
words, this was considered a provision delim-
iting the competencies of the EU – and set-
ting out the boundaries between the EU’s and 
its MS’s domains.116

In the 2009 Community Customs Code cas-
es,117 Sweden argued that the purpose of Arti-
cle 346 is to ensure that MS have freedom of 
action in areas affecting national defence and 
security. Germany, Greece, Finland, and Den-
mark also contended that the very wording of 
that provision – in that it refers to ‘measures 
as it considers necessary’ – shows that the 
Treaty intended to confer on MS significant 
discretion. These arguments, however, failed 
to convince the Court of Justice. It responded 
that, despite that reference, Article 346 could 
not be read in such a way as to allow MS to 
depart from EU law based on no more than 
a desire to protect – what they deem to be – 
essential security interests. The Court added 
that it is up to the MS seeking to rely on Ar-
ticle 346 to prove how this is indeed the case, 
as mentioned above.
Furthermore, MS enjoy a wide margin of ap-
preciation in identifying the essential security 
interests to be protected. Several MS involved 
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in defence-related cooperation or in pooling 
and sharing could similarly identify among 
themselves the pursuit of those activities as 
essential security interests to be protected. 
The key challenge is – and will remain – to 
prove the necessity and proportionality of the 
specific measure derogating from EU law (e.g. 
non-application of the Directive) to protect 
such interests. Pondering on rather elusive is-
sues – such as defining in abstract terms the 
notion of ‘essential security interests’ does not 
seem useful for the purpose of correctly apply-
ing this Treaty provision. 
Notwithstanding the high benchmark for 
successful use of Article 346, the issue remains 
that R&D is excluded from the scope of the 
Directive and that autonomous weapons are 
not regulated at all at the EU level, because 
defence is the mantra of the Article 346 
TFEU. Once a state demonstrates its essen-
tial interest, correlated with defence usage, the 

Commission has no say. The interest of MS in 
developing them will inevitably bring about 
a high degree of sensitivity in development, 
especially from a competition perspective. 
As a last remark, MS should use a sort of pre-
cautionary principle to limit risks linked to 
litigation, meaning that Article 346 should 
only be used in those truly exceptional cases 
where national authorities are entirely confi-
dent that they can prove that all the required 
conditions are fulfilled. If in doubt, EU law 
should be applied even in the context of un-
regulated AWS, because the ECJ or the Com-
mission might find the AWS for both military 
but also civilian purposes.
Hereinafter, Section Two of the present chap-
ter will discuss how AWS are also excluded 
from one of the most recent initiatives, the 
EDF. It will ultimately lead to the conclusion 
that the AWS are excluded from the R&D to 
the procurement stage, and the EU has no 
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power to intervene because of express legis-
lative derogations and the exclusion thereof.

EDF and AWS

A lot of debates arose among MS regarding the 
creation of the EDF.  To guarantee its success, 
different entities got involved in the launch 
of the EDF. It is up to the MS to identify the 
different capability needs and priorities to 
be funded by the EDF.118 It is therefore not 
up to the Commission to make this choice, 
but rather it provides an incentive for states 
to spend collaboratively on defence.119 The 
Commission created the EDAP in 2016, and 
the plan included the creation of the EDF. 
Later, the Commission entrusted the gover-
nance of the PADR to the EDA. The EDA is 
an institution of the Council, which means 
that it is controlled by the MS, and this in-
stitution has extensive knowledge of defence 
capabilities. The Commission does not have 
this kind of expertise, but it has the expertise 
in the single internal market and its financial 
management. The EDA plays an interesting 
role here because it can act as a pivot between 
the MS and the Commission.120 
There is currently a debate taking place within 
the EU related to the types of military tech-
nologies and their use in conflicts in which 
MS may become involved.121 Indeed, on nu-
merous occasions, the question of LAWS was 

118. Margriet Drent, Dick Zandee, More European Defence Cooperation: the Road to a European Defence Industry, (The Hague: Clingendael Institute 2018), 4, [online] Available at: 
http://www.jstor.com/stable/resrep21310
119. European Commission, (2017) ‘The European Defence Fund: Questions and Answers Factsheet’. [online] Available at: https://ec.europa.eu/commission/presscorner/detail/pl/
memo_17_1476.  
120. Wilms, et al., European Defence Fund: Challenges and Opportunities for Dutch Participation, 7.
121. Nikolaos Karampekios, Iraklis Oikonomou and Elias G. Carayannis, The Emergence of EU Defence Research Policy: from Innovation to Militarization,  (Washington, Springer, 
2018), 298.
122. Ibid., 332.
123 Jacek Bylica,  EU Statement by at the General Debate of the 73rd Session of the UN General Assembly First Committee, 8 October 2018, New-York, [online] Available 
at: https://www.un.org/disarmament/wp-content/uploads/2018/10/statement-by-eupean-union.pdf.
124. Regulation (EU) 2018/1092 of the European Parliament and of the Council of 18 July 2018 establishing the European Defence Industrial Development Programme aiming at 
supporting the competitiveness and innovation capacity of the Union’s defence industry,7 August 2018, OJEU, L200/30.
125. European Parliament, “European Parliament Resolution of 12 September 2018 on Autonomous Weapon Systems”, (2018/2752(RSP)), 23 December 2019, 2019/C433/10, C433/86. 

raised, but no common European position 
was ever adopted. Nonetheless, similar to the 
DPD, MS still managed to agree on excluding 
R&D on products and technologies that fall 
under the scope of LAWS.122

One of the factors that limited the success of 
the Directive was the lack of involvement of 
SMEs.  The EDF wants to create an environ-
ment in which SMEs from all MS will have 
easy access to each other’s defence markets 
within the Union. Finally, the section will 
mention existing clusters of cooperation and 
mention projects that could benefit from the 
funding of the EDF. 

The Ban on Lethal Autonomous Weap-
on Systems
In the context of the debate whether inno-
vative but controversial defence technologies 
should be embraced or repelled, the European 
Parliament called for a ban on LAWS, as it 
has previously on numerous occasions. The 
Parliament expressed this recommendation, 
among others, in its recommendations to the 
73rd session of the United Nations General 
Assembly in 2018, in the regulation it adopt-
ed jointly with the Council to establish the 
EDIDP in 2018 and again in its Resolution 
of 12 September 2018 on AWS.123 124 125 With 
the creation of the EDF, the Parliament issued 
a new Resolution in January 2021 regarding 
the questions of interpretation and applica-
tion of international law in regard to AI.
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In this Resolution, the term “autonomous” 
is defined as “an artificial intelligence (AI) 
system that operates by interpreting certain 
input, and by using a set of predetermined 
instructions, without being limited to such 
instructions, despite the system’s behaviour 
being constrained by and targeted at fulfilling 
the goal it was given and other relevant design 
choices made by its developer”.126 AI can only 
be used in military and civil contexts if sub-
jected to meaningful human control, which 
explicitly excludes the use of LAWS. There is 
a fundamental requirement for MS to respect 
human rights and humanitarian law. And that 
applies to all weapons systems as well as their 
operators.127 
The Regulation establishing the EDF requires 
compliance with the international obligations 
of the Union and its MS. Indeed, MS and 
their entities undertake to respect the Char-
ter of Fundamental Rights of the European 
Union, the European Convention for the Pro-
tection of Human Rights and Fundamental 
Freedoms, ethical principles, and principles 
relating to human welfare. Indeed, human 
rights and human dignity must be respected 
in all EU-defence related activities. AI-en-
abled systems or weapons must allow for hu-
man control at all times.128 It stems from this 
that the use, development, or production of 
products or technologies prohibited by inter-
national law cannot be funded by the EDF. 
However, it is possible to fund the develop-
ment of systems of countermeasures for de-
fensive purposes. It is also important to stress 

126. European Parliament Resolution of 20 January 2021 on Artificial Intelligence.
127. Ibid.
128. European Parliament, “Guidelines for Military and Non-Military Use of Artificial Intelligence”, Press release 20 January 2021, [online] Available at: https://www.europarl.europa.eu/
news/en/press-room/20210114IPR95627/guidelines-for-military-and-non-military-use-of-artificial-intelligence. 
129. Regulation (EU) 2021/697 of the European Parliament and of the Council of 29 April 2021 establishing the European Defence Fund and repealing Regulation (EU) 2018/1092, 12 
May 2021, L. 170/151.
130. Art. 21, (2)(c), TUE. 

that automated systems, or systems remotely 
operated or teleoperated, are not considered 
AWS.129 
In its resolution from 2018, the European 
Parliament defends its position based on vari-
ous legislative reasons and positions previous-
ly taken. It is imperative to emphasise that the 
aim of this analysis is not to endorse autono-
mous weapons but to point to the idea that 
their development can still be executed at the 
national level, without the EU intervention.
First and foremost, the resolution references 
Article 21 (2)(c)130 of the Treaty on Europe-
an Union (hereafter TEU). It states that the 
Union shall define and pursue common pol-
icies and actions and shall work for a high 
degree of cooperation in all fields of interna-
tional relations, to: (c) preserve peace, prevent 
conflicts, and strengthen international securi-
ty, in accordance with the purposes and prin-
ciples of the United Nations Charter, with the 
principles of the Helsinki Final Act and with 
the aims of the Charter of Paris, including 
those relating to external borders. The Euro-
pean Parliament relies on these legal bases to 
justify such a ban. The Parliament can hardly 
rely on human rights to support its decision 
as these must be applied in all actions and 
decisions taken by the MS. But from the per-
spective of AWS, these can pose a real threat 
to human rights if they are not regulated. The 
ban has no legislative powers, as according 
to the EU Treaty, defence is still an exclusive 
competence of the MS. Therefore, they can 
continue to fund and create such weapons un-
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der their Defence Policy. 
Moreover, the Greens/EFA political party in 
the European Parliament has played a major 
role in advocating to "stop killer robots", tak-
ing a strong position when it comes to AWS. 
Bodil Valero MEP, the security policy spokes-
person of the party, stated that "Autonomous 
weapons systems must be banned interna-
tionally, the power to decide over life and 
death should never be taken out of human 
hands and given to machines." "Large arms 
manufacturers will always try to earn profits 
from the development of future weaponry, 
but autonomous weapons are a step too far. 
That's why the European Parliament will call 
for all EU countries to declare their support 
for a ban on autonomous weapons before the 
next round of negotiations at the UN level in 
November."131 
The second legal argument put forward is the 
‘Martens Clause’ included in the 1st Proto-

131. The Greens/EFA, “European Parliament to Call for a Ban on Killer Robots”, Press Release 11 September 2018. [online] Available at: https://www.greens-efa.eu/en/article/press/europe-
an-parliament-to-call-for-a-ban-on-killer-robots. 
132. Rupert Ticehurst, “The Martens Clause and the Laws of Armed Conflict”, International Review of the Red Cross no. 317, (April 1997).  [online] Available at: https://www.icrc.org/en/
doc/resources/documents/article/other/57jnhy.htm 
133.  Christopher Greenwood “Historical Development and Legal Basis”, in The Handbook of Humanitarian Law in Armed Conflicts, ed. Dieter Fleck, (Oxford/New-York: Oxford Press 
University, 1995), 28. 
134. Yves Sandoz, Christophe Swinarski, Bruno Zimmermann (eds)., Commentary on the Additional Protocols of 8 June 1977 to the Geneva Conventions of 12 August 1949, (Geneva: 
ICRC/Martinus Nijhoff, 1987), 39; Nagendra Sing and Edward McWhinney, Nuclear Weapons and Contemporary International Law, (2nd ed.), (Dordrecht: Martinus Nijhoff, 1989), 
46-47.

col Additional to the Geneva 
Conventions. It states that 
"until a more complete code 
of the laws of war is issued, 
the High Contracting Parties 
think it right to declare that 
in cases not included in the 
Regulations adopted by them, 
populations and belligerents 
remain under the protection 
and empire of the principles of 
international law, as they result 
from the usages established be-
tween civilised nations, from 
the laws of humanity, and the 

requirements of the public conscience."132 It 
can be inferred from this clause that in the 
absence of EU intervention in the AWS, the 
clause is universal. 
However, the problem faced by humanitarian 
lawyers is that there is no accepted interpre-
tation of the Martens Clause. It is therefore 
subject to a variety of interpretations, both 
narrow and expansive. At its most restricted, 
the Clause serves as a reminder that custom-
ary international law continues to apply after 
the adoption of a treaty norm.133 A wider in-
terpretation is that, as few international trea-
ties relating to the laws of armed conflict are 
ever complete, the Clause provides that some-
thing which is not explicitly prohibited by a 
treaty is not ipso facto permitted.134  For the 
manufacturing of AWS, however, there is no 
clear consensus at the international level. One 
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cannot step over the sovereignty of the state 
to influence its defence policy. In the absence 
of EU intervention and with a cumbersome 
scrutiny at international level, the oversight of 
the R&D is a hard endeavour as the MS can 
be bound if party to the Treaty. 
The main ethical question raised regarding 
the use of LAWS is the question of human 
control in regard to the decision-making, the 
selecting and targeting, and the lack of cog-
nitive skill.135 Indeed, there is a need for the 
legal principles of distinction, proportion-
ality, and precaution to be respected when a 
weapon system is operating. If such principles 
cannot be controlled by significant human 
control, the weapon falls under the descrip-
tion of lethal autonomous weapon systems 
and won’t be eligible under the EDF’s fund-
ing. Indeed, there cannot be any substitute for 
human involvement in the sentencing or the 
decision-making. The concept of human con-
trol and judgment is imperative to ensure the 
respect of human rights, humanitarian law, 
and human welfare.136 
Those arguments must also be applied when 
a proposal is made to upgrade existing prod-
ucts or technologies, not just during their 
development phase. Whenever a proposal is 
submitted, the Commission will have to anal-
yse whether ethical issues arise and if so, the 
proposal will be subject to an assessment.137

All these arguments were highlighted during 
the creation of the EDF. During the prepa-
ratory phases of the EDF, there was already 
an explicit ban on the development and pro-

135. European Parliament Resolution of 20 January 2021 on Artificial Intelligence.  
136. Ibid.
137. Regulation 2021/697 of the European Parliament and of the Council, L. 170/156.
138. Regulation (EU) 2018/1092 of the European Parliament and of the Council of 18 July 2018 establishing the European Defence Industrial Development Programme aiming at 
supporting the competitiveness and innovation capacity of the Union’s defence industry, art. 6 (6).
139. European Parliament Resolution of 12 September 2018 on Autonomous Weapon Systems, 2018/2752, C433/86.
140. European Parliament Resolution of 20 January 2021 on Artificial Intelligence.

duction of technologies prohibited by inter-
national law. Indeed, the Regulation estab-
lishing the EDIDP excluded LAWS from the 
capability window.138 With the launch of the 
EDF, the Council and the Parliament com-
monly agreed on excluding lethal AWS from 
the actions funded under the EDF. Any R&D 
or any production of a technology that could 
operate without meaningful human control 
would not be eligible for funding.139 As there 
are no international conventions on the use 
of LAWs, the position of the Council and the 
Parliament to exclude these systems from the 
eligibility of the EDF is a considerable first 
step towards the consolidation of a common 
European position on LAWS.
In the military domain, including the defence 
sector, the AWS are a special category of AI. 
With the emergence of new technologies, the 
EU must focus on developing and digitalis-
ing AI in the defence sector. The MS have 
to harmonise their approach to military AI. 
It resulted in a wide European strategy going 
against lethal autonomous weapon systems, 
and it banned the use of “killer robots”.  It 
remains crucial to support R&T and R&D 
and the use of the intelligence in the defence 
sector. Indeed, through the EDF, the objec-
tive is to promote investment, R&D, and 
production of technologies in the domain of 
defence.140 

The Limitation of Article 346, TFEU
The EDF was born out of the Commission's 
desire to create cross-border industrial R&D 
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programmes in the defence sector through the 
creation of economic incentives. However, as 
explained in the previous section, Article 346 
TFEU allows EU MS to invoke national secu-
rity considerations to avoid cross-border com-
petition. Nevertheless, states use this article 
for economic reasons rather than for national 
security considerations.141

National governments have long governed 
the defence sector, and it will take time and 
money before the EDF is fully operational as 
intended. Will the 20% and 30% incentives 
be enough to overcome the complications of 
setting up the EDF? And will it be enough to 
stop MS from using Article 346 as this was 
the case with the DPD?142

The Role of SMEs
By strengthening cooperation between MS 
in the field of defence, the EDF aims to re-
inforce competitiveness and innovation and 
thus contribute to the strategic autonomy of 
the Union. This involves the MS and their 
companies, research centres, etc., in the re-
search and development stages of defence 
products and technologies. However, cooper-
ation should not stop there. It must also be 
opened up to SMEs and mid-caps which are 
also operating in this sector.143

SMEs constitute the core of technological in-
novation. Their involvement in EDF projects 
will be crucial. Indeed, SMEs have a huge po-
tential in the European defence collaboration 
scene. However, in practice, they suffer from 
the lack of a level playing field which prevents 
them from accessing the European market. 

141. Drent and Zandee, More European Defence Cooperation: the Road to a European Defence Industry?, 4.
142. Ibid., 8.
143. Regulation 2021/697 of the European Parliament and of the Council, L. 170/150.
144. Dirk Hoke (CEO, Airbus Defence and Space) interview with the EDA, European Defence Matters, no. 14 (2017), 27-28, [online] Available at: https://eda.europa.eu/docs/de-
fault-source/eda-magazine/edm-issue-14_web.pdf.
145. Drent and Zandee, More European Defence Cooperation: the Road to a European Defence Industry?, 4.

The lack of involvement of the SMEs was one 
of the factors that has been holding back the 
success of the Directive. 
For decades, it has been the large companies 
from big countries that have been cooperat-
ing with the supply chains. Many factors also 
contribute to the difficulty for SMEs to enter 
the market. The same constraints can be ob-
served concerning the involvement of SMEs 
in the DPD.
Indeed, it is difficult to conduct business 
when one does not speak the same language. 
Moreover, to operate on the European stage, 
it requires marketing efforts, a lot of person-
nel, and a good human resources department 
to manage the tendering procedures and the 
administrative tasks that come with such 
engagements.  Unfortunately, most of the 
time, SMEs are not equipped to handle all 
these tasks. In addition, the issue of exporting 
equipment is also a matter of concern. We can 
cite as examples the Netherlands, which has 
very strict export control laws, and Flanders, 
which prohibits the participation of its region 
in research and technological development 
programmes if they have military applica-
tions.144 This is all the more problematic as 
most SMEs produce technologies with mul-
tiple uses, including military applications.145 
To remedy the burden on SMEs, the Com-
mission offers financial incentives for collabo-
rative defence research and defence industrial 
development, and a substantial amount of 
money has been allocated for the period 2021-
2027. These financial tools can help overcome 
these difficulties and help the SMEs reach the 
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European Defence Market, which was not 
achieved through the Directive.  However, the 
Commission’s conditions are complex, and it 
seems that MS are waiting for implementa-
tion before they will be willing to bind larger 
projects to the EDF’s set of conditions.146

Examples of Existing Clusters of Cooperation
Currently, there are existing areas of coop-
eration between the political and industrial 
spheres. Namely, this is the case of the Euro-
MALE2020 project, a medium altitude long 
endurance remotely piloted aircraft system, 
which brings together France, Germany, Italy, 
and Spain. The consortium created is com-
posed of Airbus Defence and Space, Dassault 
Aviation, and Leonardo. There is also cooper-
ation regarding the German and French tanks 
with Kraus-Maffei Wegmann and Nexter. 
Then, in the field of shipbuilding, we observe 
the Italian Fincantieri and the French Naval 
Group. Hence, there are acts of cooperation 
and even mergers, but there is a lack of other 
significant projects in other European coun-
tries.147

These existing cooperation clusters could 
show the best chance of success as there is 
already cross-border collaboration between 
them. Some examples are the Franco-British 

146. Ibid., 11.
147. Ibid., 9.
148. Ibid., 10. 
149. Ibid., 11.
150. Karampekios et al., The Emergence of EU Defence Research Policy: from Innovation to Militarization, viii. 

Lancaster House cooperation on anti-ship 
missiles and air combat systems, the Benesam 
naval cooperation between Belgium and the 
Netherlands to replace the M Frigates, or the 
German-Dutch project to integrate Dutch 
tanks into a German tank battalion.
A future project could also be the replacement 
of Walrus submarines. The Netherlands could 
join forces with Norway and Germany, which 
are already considered strategic partners of 
the country. This project, if successful, could 
effectively strengthen European defence co-
operation and thereby also pave the way for 
a positive impact on international collabora-
tions.148

Existing clusters of deepening defence coop-
eration offer the best potential for planning 
common procurement programmes. Defence 
industrial cooperation should be part of that 
process from the start.149 Therefore, it can be 
seen that European cooperation activities are 
limited, which weakens the process of Euro-
peanisation of defence research and devel-
opment. The Union has put in place a large 
number of initiatives to address this, but the 
real problem is the reluctance of MS and their 
entities to embrace multilateralism.150

CONCLUSION

Due to the institutional changes brought 
about by the Lisbon Treaty and the securi-
ty challenges the EU has faced over the past 

decade, the EU’s security and defence and 
security has gotten renewed attention by the 
EU and its MS. Since 2016, the EU has pro-
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pounded the long-term objective to become 
strategically autonomous. To achieve this 
objective, the EU has launched initiatives to 
develop an EU single defence market backed 
by a competitive and innovative European 
defence industry. While the European insti-
tutions and the MS have endorsed this goal, 
the initiatives themselves and the response of 
states have shown great reluctance towards 
achieving this goal. 
In this context, this Food For Thought paper 
has analysed two initiatives, the EDF and the 
DPD, that share the aim of the creation of an 
EU single defence market with a strong Euro-
pean defence industry to achieve the strategic 
autonomy of the EU. Despite the EDF and 
DPD having a partially common goal, it has 
become clear that there are also some differ-
ences. The DPD is a legislative instrument 
adopted in 2008 based on the single market 
competencies of the EU that regulates defence 
procurement within the EU, while the EDF 
of 2016 is a fund established in the context 
of CDSP that provides financial support for 
collaborative R&D.
Besides these commonalities and differenc-
es, this paper has proven another common 
ground, namely the reluctance of the EU and 
its MS to use these instruments for support 
of defence R&D and for AWS. The first ini-
tiative, the DPD, has been met with adverse 
responses, including circumvention of the 
Directive and lacking implementation. In 
this vein, this paper demonstrated through 
an analysis of ECJ jurisprudence, the TFEU 
and the DPD itself, how MS circumvent the 
DPD and how collaborative defence R&D, 
and AWS especially, is kept outside of the 
scope of EU law. The EDF, on the other 

hand, was a promising initiative that could 
partially compensate for the downfalls of the 
DPD by financially supporting collaborative 
defence R&D. However, an analysis of the 
responses from the European Parliament and 
MS has made clear that also in the context of 
the EDF, R&D of disruptive defence technol-
ogies and AWS in particular, is kept out of the 
scope of the initiative.
Thus, this Food-For-Thought has sought to 
assess to what extent the two initiatives actu-
ally contribute to creating a European single 
defence market with an industrial base in the 
light of the EU’s long-term goal to achieve 
strategic autonomy. While both initiatives 
look promising on paper, the thorough anal-
ysis this paper has provided has demonstrat-
ed that MS are not using their full potential. 
While collaborative development of the most 
innovative disruptive defence technologies is 
crucial for these objectives, the EU and its MS 
have shown continued reluctance. Especially 
regarding AWS, major nations are researching 
and developing AWS to remain competitive 
defence actors in the world. The EU and its 
members, on the other hand, continuously 
keep R&D of AWS outside of the grasp of 
EU law. In conclusion, it seems that the EU 
and its MS shall have to change their course 
in the field of defence and security and start 
making full use of the potential provided by 
the EU initiatives if they truly want to achieve 
strategic autonomy. The creation of a Euro-
pean single defence market backed by a com-
petitive and innovative industrial base seems 
difficult if R&D of the most innovative and 
most researched technologies in the world, i.e. 
AWS, remains at the national level and out-
side of the EU integration project. 
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Created in 1953, the Finabel committee is the oldest military organisation for cooperation between 
European Armies: it was conceived as a forum for reflections, exchange studies, and proposals 
on common interest topics for the future of its members. Finabel, the only organisation at this 
level, strives at:

• Promoting interoperability and cooperation of armies, while seeking to bring together 
concepts, doctrines and procedures;

• Contributing to a common European understanding of land defence issues. Finabel focuses 
on doctrines, trainings, and the joint environment.

Finabel aims to be a multinational-, independent-, and apolitical actor for the European Armies 

member states. Finabel favours fruitful contact among member states’ officers and Chiefs of Staff 
in a spirit of open and mutual understanding via annual meetings.

Finabel contributes to reinforce interoperability among its member states in the framework of 
the North Atlantic Treaty Organisation (NATO), the EU, and ad hoc coalition; Finabel neither 
competes nor duplicates NATO or EU military structures but contributes to these organisations 
in its unique way. Initially focused on cooperation in armament’s programmes, Finabel quickly 
shifted to the harmonisation of land doctrines. Consequently, before hoping to reach a shared 
capability approach and common equipment, a shared vision of force-engagement on the terrain 
should be obtained.

In the current setting, Finabel allows its member states to form Expert Task Groups for situations 
that require short-term solutions. In addition, Finabel is also a think tank that elaborates on current 
events concerning the operations of the land forces and provides comments by creating “Food for 

freely applied by its member, whose aim is to facilitate interoperability and improve the daily tasks 
of preparation, training, exercises, and engagement.
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